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Boopy:xennsbie Cuabl Pecny0iuku [oabma B HopMaTUBHOM cucTeMe

Hacrosmas crarest sBisieTcsl HONBITKOM HCCIENOBaHMs MPOOJIEMAaTHKH, CBSI3aHHOW C NPAaBOBBIMH HOPMaMH,
kacaroummucs Boopyxenubix Cuin PecriyOonmuxu Ilompma. Cebutasice Ha monoxenus Koncrutynum PecmyOnnkn
ITonpmra, a TakXKe Ha COOTBETCTBYIOIIME 3aKOHBI, aBTOP MOATBEpAMI, 4To BoopyxeHHble CHIBI B IOJBCKOM
3aKOHOJATENbCTBE PACCMATPUBAIOTCS Kak (yHIAMEHT Ul CYIIECTBOBAHUS M (YHKIHOHHPOBAHMSA TIOCYIapCTBa,
HAIIMOHAJNFHONH 0€30MacHOCTH M OOOpOHBI. PackpbITBl NpHHIMNE (YHKIHOHMpOBaHUS BoopyxenHsix Cui B
JIEMOKPAaTHIECKOM TOCyJapCcTBe, a MIMEHHO, MPUHIMII cIyk0b1 BoopyxeHnpix Cnn B paMKax BBINOJTHEHHS 3a/ad, Ui
KOTOPBIX OHH CO3/IaHbl B TOCYJapCTBE; NPUHIUI HeWTpanuTeTa BoopyxeHHbIX CHT B MOJIMTHUYECKHX J€Nax; MPHHIIHI
nogurHeHus Boopyxennsix Cuil rpakIaHCKOMY U JEMOKPATUIECKOMY KOHTPOJIIO.

KaroueBsie cioBa: Boopyxenusie Cuibl Pecriyonuku [lonbina, BoeHHas ciry:x0a, MPUHIMIBL IESTEIbHOCTH
Boopyxennsix Cun, neiirpamurer Boopyxenusix Cwi, nomunHenune BoopyxkeHHbix CHi 00LIECTBEHHOMY U
JIEMOKPaTUYECKOMY KOHTPOJIIO.

IlocTaHoBKa Hay4YHO# NMPo06aeMbl U ee 3HaYeHUe. Kak B MCTOpHUIECKOE, TaK M B HACTOSIIEE BPEMH,
MPAKTHYECKH HE BCTPEYAIOTCS TOCYAapCTBa, HE HMEIOIIHME COOCTBEHHBIX BOOPYKEHHBIX cui. Criemyer
MOYCPKHYTH, UYTO B COBPEMEHHBIX CHUCTEMax Ha CaMOM JIeJI¢ BOOPY)KCHHBIC CHJIBI HE CYIISCTBOBAIU 0€3
roCyapcTBa WM TPETEHIYIOIMEed Ha TOJYy4YeHHe TOCyNapCTBEHHOM BIIACTH TOJIUTHYECKOW OpTaHHM3aIlVH.
[ToaToMy cBsI3p TOCymapcTBa M BOOPYKEHHBIX CHJI 3aKOHOMEpHA. B To)ke BpeMs, 3TH OTHOIIEHHUS BeCbMa
CJIOKHBI, TOCKOJBKY BOOPYXKEHHBIC CHIIBI JCUCTBUTEILHO SIBIISIOTCS CBOCOOpa3HBIM <«OCYIapcTBOM B
rocymapctee». B IIeMOKpaTHYeCKOM K€ TOCylapcTBe HEOOXOJIMM Kak CS(EKTHUBHBIA MPaBOBOW CTaTyC
BOOPYKEHHBIX CHJI, TaK AEUCTBEHHBIN KOHTPOJIH 32 HUMH.

@DopMyJINPOBKA 1€ M 32/1a4 CTAThbU. B cTatbe MBI JOIDKHBEI OOpPaTUTh BHUMAaHWE HA YEPTHI U
IIEHHOCTH, OOIIME MPHUHIIUIIBI,ONPEACIISIONINEe BOCHHYI0 OPraHU3aIui0 KaK OCHOBY XOPOIIO JEHCTBYIOIINX
rocylapcTB, a 3areM ompeneiauTtbu Mecto BoopykenHwix Cun PecryOnuku I[lonbiia B HOpMaTHBHOMN
CHUCTEME.

HN3n0:xeHHe 0CHOBHOIO MaTepuajia U 000CHOBAHUE MOJIY4YEHHBIX Pe3yJIbTATOB MCCIEI0BAHUS.
B MexIyHapoTHBIX OTHOIICHUSX CIPABEUINBBIE 3aKOHBI M HAJE)KHAS apMUsl SBISIOTCS OCHOBOHM XOpPOIIO
NEHCTBYIONINX TOCYAapCTB — <OCHOBOM K€ BJIACTHM BO BCEX TOCYNAapCTBaxX — KaK yHACJIEIOBAaHHBIX, TaK
CMEIIaHHBIX W HOBBIX — CIYKAT CIpaBe/INBbIC 3aKOHBI U HaJIeKHas apMusi» [4, ¢. 20].

BoopyxeHHble CcHUIIBI paccMaTpUBAeTCs KaK CIHCIUAIM3UPOBAHHBIA OpraH, HaxOJIALIUHCA B
HCKITIOYUTEIIbHOM PACIOPSDKCHUU TOCYAapCTBa, M SBJISIOTCS WHCTPYMEHTOM ero mosutuku [1, €. 24-29].
Jia moCTKeHUs CBOMX IIeNieil TMONMTHKA HCIONB3yeT OIpeneieHHble cpeactBa. Cpend HHUX CaMBIMH
[JIABHBIMH CJEAYET CUMTATh. AUIIOMATHYECKUE, SKOHOMUYECKUE U BOCHHBLIC cpeAcTBa. Poib u 3HaueHue
BOCHHOW CHIJIBI B TIOJIUTHKE, OCOOCHHO B 00JAcTH BHEUIHEW IMONHWTHUKH, Pa3iNUYHbl B 3aBUCHMOCTH OT
COCTOSIHHSI TOCYJapcTBa, T. €. B MHPHOE, KPH3HCHOE WM BOCHHOE BpeMs. Bo BpeMs BOWHBI 3Ta poib
SIBIIICTCSl PEIIAIONICeH, B KPU3UCHOE BpEMs OOBIYHO TPUMEHSIOTCS KOCBEHHBIC (OPMBI HCIOIB30BAHUS
BOOPYKEHHBIX CHUJI, @ B MHUPHOE BpEMs pPOJb BOOPYKCHHBIX CHUJ IMOABEPIJIACh B MOCICAHEE BpeMs
CYIIECTBEHHBIM H3MEHEHUsIM. PYHKIMHA BOOPYKCHHBIX CHJI SBISIFOTCS TPSIMBIM CJeICTBHEM (DyHKIui
rOCy/lapCcTBa, TMOCKOJIBKY OHU TPUHAUICKAT €My MO 3aKOHY, KaK HHM OJHOW M3 JPYTHUX OOIICCTBEHHBIX
opranuzanuii. Kak B MexayHapOJHBIX OTHOLICHUSX, TaK U BO BHYTPEHHUX, TOJBKO TOCYJAapCTBY JAaHO MPABO
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UMETh BOOPYKCHHBIC CHIIBL. MTak, rocynapcTBO BO3JaraeT Ha BOOPYKEHHbIC CHJIBI WX (QyHKIHH —
BHYTPEHHIOIO ¥ BHeImHom0 [1, €. 20-29].

Cnenys 3a WM. MapuakoM, Ui XU3HH M CYIIECTBOBAaHHMA HapoAa M TOCyIapcTBa, a TakkKe
Ha/IHAIIMOHAJILHBIX OpraHM3alfii, apMHsi NPHUBHOCHT CBOMCTBEHHBIC TONBKO € W HE3aMEHHMBIC HHBIMH
OpraHM3aldsAMH YepThl. HAJMYWe W YMEHHE HCIOJIB30BaTh B KPYIHOM MacmiTabe caMoro paguKaTbHOTO
CpPeICTBa HACHIMS, KOTOPHIM SBISIETCS UIMPOKUII BBIOOP OpYXKHS, IOATOTOBKA W yMEHHE BECTH
BOOPY)KEHHYIO OOpbOy € LeNblo 3allUThl TOCyNapCTBa; aBTOHOMHAs CTPYKTypa, oOecledHBaiomas ero
JEHCTBHE B KpaHE HEOIArONMpHSITHBIX M HEMPEICKa3yeMBIX CHTYaIlUsIX, BKJIIOYas BOMHY; apMmeickoe
KOMaHJIOBaHUE KaK COOTBETCTBYIOIIAS apMUM (opMa YIpaBICHHUs JIOJIbMHE, ONHUpAoIIeecs Ha apMEHCKyIo
JUCLUUIUTUHY; MOOMJIBHOCTh BOMCKOBBIX 4acTell, MO3BOJSIONIAs MPEANPUHIMATh U BECTH aKUUHM B 000N
TOYKE TocyJapcTBa (a Takke 3a ero mnpeaeiaMu); MOCTOSHHAS OOCTOTOBHOCTh BOWCK K HE3aMEUTUTEIILHOMY
Havay IMepBOCTENICHHBIX JICHCTBUMN; M, KaK TocleaHee, 60eBO TyX apMUN KakK TIaBHEHIIas yepTa BOCHHOU
opranmzauuu. [losToMy MBI 00paTM BHUMaHHE Ha poib U MecTo BoopysxkeHubix Cun PII B HOpMaTHBHOM
cucTeMe.

B o0miemM, HOpMaTHBHOW CHCTEMOH MOYKEM Ha3BaTh COBOKYITHOCTH YOCKICHHH M IMOBUHHOCTHBIX
MpaBWJI, OTHOCSIIMXCA K TIOBEAEHHWIO TPYII JIIOACH, XUBYIIMX B JaHHOM o0OIIecTBe. Y HOPMAaTHUBHOU
CHCTEMBI MOTYT OBITh pa3lIWYHbIC HCTOYHWUKH M pa3Has CHUCTEMa CaHKIHH, OATOMY MOXXEM T'OBOPHTH O
HOPMaTHUBHOW CHCTEME PEJMTHH, 3aKOHA, MOpaii U o0bryaeB. MTak, 3aKOH HE SBISETCS HU €IMHCTBEHHBIM
PETYIATOPOM YETIOBEUECKOro TOBEICHN, HU €IMHOW COBOKYITHOCTHIO OOIIIECTBEHHBIX HOpM. BMecTe ¢ TeMm,
a WHOTZAa BMECTO 3aKOHA, IPUMEHSIOTCS HOPMBI. MOpalbHBIE, JOTOBOPHBIC, CTATYCHBIE M OOIICIIPUHSITHIC
HOPMBEI, U T.I. [2, C. 68-69; 5, c. 27-29, 64, 94-95].

KomnmuecTBo M pasHOBHIHOCTH aKTOB, HOPMHUPYIOMINX (PYHKIIMOHUPOBAaHWE BOOPY>KEHHBIX CHII B
roCyJapcTBe MPHUBEIO K TOMY, YTO B HACTOSIIEH CTaThe MBI COCPEAOTOUMIM BHMMaHue Ha: KoHcTHTynMu
Pecnyonukn Ilonpma ot 2 ampenst 1997r., 3akoHe oT 21 HosOps 1967r. o BceoOmedl BOMHCKON
obs3annocTr Pecy6muku ITonbira [10], 3akore oT 11 centsiopst 2003r. 0 BOMHCKOM CiIyk0e 110 KOHTPAKTy
[11].

Wznaras B ct. 26,4yt0 «Boopyxennsie Cunbl Penyonuku [lonpiua cimyxaT 3anTe He3aBUCUMOCTH
rocyJapcTBa M  HENENUMOCTH €r0  TeppUTOpHM, & Takke obecneyeHnto ©0e30MacHOCTH U
HETNPUKOCHOBEHHOCTH €ro rpaHuil. BoopyxkeHHble CHIIBI COXPAHSIOT HEUTpPAUTET B IOJUTHYECKHX
BONpOCAaX, & TaKkKe MOJIeKaT TIPaXTAHCKOMY M JeMOKpaTHdeckoMmy KoHTpoiro», Koncrtutymus PII
OTIpeaeNInIa COBOKYITHOCTh NMPHHLHUIIOB, ONMPEACISIOMINX CTaTyC BOOPYKEHHBIX CHJI B TOCYIapcTBe, chepy
WX JIGHCTBHH M croco0 (QYHKIIMOHMPOBaHUS B JIEMOKPATUYECKOM TPaBOBOM TocyaapctBe. ConepkaHue
KOHCTHUTYIIMOHHBIX TPUHIUIIOB, CPOPMYITHPOBAHHEBIX B BhIIIeyKa3zaHHOH craTthe Korctutynuu PII kacaercs
OJHOTO YETKO BBIJCIICHHOTO CpPEAHM TOCYJApCTBEHHBIX CTPYKTYp cyObekra — Boopyxkennsix Cun PII.
BrimenpuBeieHHOE coJiep)KaHUE CTaThH, a Takke UX 3anmuch B raBe Koncturynuu PII, ynopsigourBaroieit
(hopMy TOCYZapCTBEHHOTO WpAaBIEHHs, IMPHBOJUT K CIEAYIOMIAM BBIBOJAaM. Bo-TIepBBIX, BBIAEICHHE
Boopyxennsix Cun PII BeITeKaeT W3 MX 3a/1ad, a TAaKKe NpeAHA3HAUYEHHs], BO-BTOPBIX, 3TO YTOYHEHHE
OPUHOUIIOB (OPM MpaBlCHUs, PETYIUPYIOUINX TO3ULIMI0 BOOPYKEHHBIX cuil B rocyzapctse. K atum
MIPUHIIATIAM MOXEM OTHECTH:

- MPUHOUI CIYKOBl BOOPYKEHHBIX CHJI B paMKaxX BBIIOJHEHUS 3aAad, U1 KOTOPHIX OHHU
MpeJHa3HaYeHbl B TOCY/IapCTBeE,

- IPUHIINT HEUTPAINTETa BOOPYKEHHBIX CHJI B MOJUTHUECKUX JENax,

- IPUHIINTT TIOJYUHEHUS BOOPYKEHHBIX CHJI TPAKJAHCKOMY U J€MOKPATHIECKOMY KOHTPOJIIO.

Ipunnun cayx0bl, KOTOPbIH BeIpaxkeH B cT. 26 m. |: «Boopyxkennsie Cumbl CiyKaT 3aIUATE
HE3aBHCHMOCTH TOCYAApCTBa W HENEIMMOCTH €r0 TepPUTOPHH, & TaKKe O0eCIeYeHHI0 0e30MacHOCTH H
HEMPUKOCHOBEHHOCTH €TI0 TPAHUI» SBISIETCA MPHUHIUIIOM, ONPEAEIISIONINM 3a1a4i 000POHHON CTPYKTYPHI
roCyJapcTBa, COEAMHSET UX C LEJSIMH TOCYAapcTBa M YCTAHABIMBACT OCHOBHBIC I'PAaHHIBI KOMIIETCHLIUI
BOOPY)KEHHBIX CHJI. M3 HUTHPOBAHHOTO BBIIIE MPUMEUYAHUS CIEIYET, YTO MPEIMETOM 3alIUThI CO CTOPOHBI
BOOPY)KEHHBIX CHIJI SIBIIIETCS TOCYNapCcTBO, a TakKXe €ro HEe3aBHCUMOCTb, HEAETUMOCTh TEPPUTOPHH,
0€30MacHOCTh U HENPUKOCHOBEHHOCTH TpaHu [12].

KoHCTHTYIIHOHHOE TTOJI0KEHNE, OTpeIelistolee OCHOBHbIC 3a1aun Boopyxxennsix Cui PIT (ct. 261.
[) omHOBpEMEHHO KOHCTHTYHpYET AeGhHHHUIMIO (HOPMBI BBIMOJHEHUS STHX 3a/a4 KaK <«CIykOa 3arure»
TJIaBHEHIIMX IIEHHOCTEW Ui Hapoaa U rocynapcrBa. «Cimy0a 3aIuTe» TECHO CBA3aHA C MOJYMHEHHUEM, C
0053aHHOCTAMH, C IpeJHa3HAaYeHHWEeM JIUI, OpraHu3auuid M accouuanuid A myOJIM4YHBIX 3ajad, T.e.
4epTaMu, XapaKTepU3yIOLUIMMHU CIIOCO0 BBIMOIHEHHUS 3a/1a4 BOOPY)KEHHBIMH CHIIaMH. B cHily BO3MOXXHOCTH
BO3HUKHOBCHHS Pa3HBIX (OPM ONACHOCTH, JAHHOE IOHITHE MOXET O00O03HA4aTh TaKKe TOTOBHOCTH K
000pOHE WM 3aIIUTE KOro-IMOO0 WM Yero-mmdo mepel OMacHOCTBI0, KOTOpasi MOXKeT mpou3oitH [6, C. 79].
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Wrak, 3amuTy MOXeM OTOXKIECTBIATH C COCTOSHHEM TOTOBHOCTH K 3alllUTHBIM ACWCTBUSAM B CiIydae
MOTYIIEH TPOU30UTH OMPEICIICHHOW OMACHOCTH JUTS 3alHIIaeMoro cyobekTa (Hamp. rocy1apcTBa), HO 3TO
TaK)K€ COCTOSHHUE YCJIOBHOM NMACCHMBHOCTH B TOM CMBICNIC, YTO OHO JIMIIICGHO YEPT HACTYMAaTEIHHOCTH.
YnoMsHyTOE TOJOXKEHUE YETKO IOJYCPKHBACT 3alUTHBIN, HEArpPECCUBHBIH M NPEBECHTHBHBIN XapakTep
3a1a4y U JCUCTBUH BOOPYKEHHBIX CHIl. M3 comepikanus cT. 26 n. 1 Koncturyiuu PIT «cimyx6a 3ammure»
0003HAYaeT, C OJHOIN CTOPOHBI, OCHOBHBIE KOMITETEHIINH BOOPY>KEHHBIX CHJI, C APYTOil CTOPOHBI — IPAHUILY
WCTIONIb30BaHUS BOOPYKEHHBIX CHJI, T.€. KaK UX CAMOCTOSTEILHOCTH, TaK U TPAHUIIBl IIOJTHOMOYUI OpraHOB
rocyIapcTBeHHOW Biacth B cdepe 3ammuTel. [lo OTHOMmIEHWIO K BOOPYKCHHBIM CHJIaM DTOW TpaHUIICH
sBisitorcs nonoxennss Koncturynmun PII m 3akOHOB, KOTOpBIE IMO3BOJIAIOT HCIIONB30BATH BOOPYIKCHHEIE
CWJIBI B IPYTHX IENSX, UM 3allUTa «HE3aBUCHUMOCTH FOCY/IapCTBa U HEACITUMOCTH €r0 TEPPUTOPUH, 8 TAKKE
obecnieyeHne 6E30IMaCHOCTH U HEPUKOCHOBEHHOCTH ero rpanui»[13, c. 23-30].

[ToHsATHE 3aUTHI TOCYJAPCTBA COAEPKUTCS TAK)KE B TIOJIOKEHUSX, OMPENEISIIOINX 00513aTeIbCTRA
rpaxaannHa. B cuny momoxkenus ct. 85 Kouctutynuu PII, «00sA3aHHOCTHIO MOJIBCKOTO TpakIaHUHA
sBisiercs 3ammra PQmabl. Cdepa BOMHCKOU CITy>kObI onpesensercss 3akoHoM. Ha rpaxgaHuHa, KOTOPOMY
pEeNMUTHO3HbIe YOKIECHHS WU MCIIOBEAyeMbIe MOpPaIbHBIC MPUHITUIBI HE TIO3BOJSIOT OTOBIBATH BOMHCKYIO
CIyx)0y, MOXET OBITh BO3JIOKCHAa OO0S3aHHOCTh HECTH albTCPHATHBHYIO CIy’)kOy Ha NPHHIIAIEX,
ONpe/ICICHHBIX 3aKOHOM»[3)].

HcmonHenune BceoOIero 00s3aTenbcTBa 000poHbI 00bsCHsET ¢T. 4 1. 13akoHa oT 21 Hos10ps 1967T.
0 BceoOmeit BonHCcKoi o0s13anHOoCTH PecmyOmuku [lompia, cormacHo KOTOpoi BceoOIieit BOMHCKOM CiIy)Oe
MOJJIeKAT Bee TpaxkaaHe [loyblmm, KOTOphIE CIIOCOOHBI IO BO3PACTy M COCTOSHUIO 3I0OPOBBS HCIIONHSATH
JIaHHOE 00s13aTeNbCTBO. ['paxkaanuH [lonpmu, Oyaydu OJTHOBPEMEHHO TPaKJaHHHOM JPYTOTo roCyAapcTBa,
HE TIOJJIC’KUAT BCEOOITCH BOMHCKOM CITy»KO€, €CITi TIOCTOSTHHO TIPOXKKUBaeT BHe Tpanull PecyOmmku [lomnpira.
B pamkax BceoOmielt BOMHCKON Ci1yk0bI rpaskaaHe [lonbim 00s3aHbl: HECTH BOMHCKYIO CITY»KOY, UCTIONHATh
00513aTeIhCTBA, BBITEKAIONINE W3 TPUCBOCHHBIX KPH3UCHBIX U MOOWIM3AI[MOHHBIX PE3EPBOB, BBIMOIHATH
paboTel ¢ cdepe paboYMX MOOHIIM3ALMOHHBIX PE3EPBOB, MCIIOJHATH CIY:KOY B IpakIaHCKOW 00OpOHE,
MPOXOJUTHh O0y4YeHHe 1Mo Oe30MacHOCTH, MPUHUMATh y9acTHe B TPaKJAaHCKOW caMOOOOpOHE, TPOXOAWUTH
YYCHHS M BECTH CIy’)KOy B BOMHCKHX 4YacTsX, MPEIHA3HAYCHHBIX IS MIUTUTApU3alliU, BBITIOIHSITH
00513aHHOCTH B TTOJIJICPKKY OOOPOHBI — HA MIPUHIIUATIAX U B 00BEME, ONpeIeIICHHBIX 3aKOHOM. Ha3HaueHue Ha
aNbTEPHATUBHYIO CIYXOy, HampaBlicHHE Ha €€ MPOXOXKACHHE, a TaK)Ke CaMO MPOXOXIACHHE MPOUCXOIUT
COTJIACHO MPHHIUIIAM, OIpeieiIeHHBIM B 3akoHe 0T 28 Hos10pst 2003r. 00 anbTepHaTUBHOH ciyx0e.

O0beM 00s3aTENTLCTB BOMHCKOW CIYXObI OOBSICHAET CT. 55 IUTHpPyeMOro 3akoHa O BceoOmIeit
BoWHCKOU ciyk0e PecrryOmuku Tlomemia. CorsiacHO MPHUBEICHHOMY TIOJIOKEHHIO 00s3aTEIIbCTBO BOWHCKOM
CITYOBI 3aKJTFOYAETCS B!

- IPOXO’K/ICHUM BOMHCKUX YUCHUI: BOCHHOOOS3aHHBIMU 3araca; JIMIaMH, IePEeBEJICHHBIMU B 3arac,
He SIBIIIONIUMUCS BOSHHOOOS3aHHBIMHY 3aI1aca; JTUIaMH, KOTOPbIe BBIPA3sT JKeJaHHe MPONTH X B KOTOpBIE
HE TIO/IIeKAT 0053aTeIILCTBY MPOXOKICHIS TEHCTBUTEILHON BOCHHOM CITYKOFHI,

- HWCIIOJIHEHUM TOATOTOBUTEIHLHOW CIYXOBI: JUI[aMH, TEPEBEJICHHBIMU B 3amac, B TOM YHCIE
BOCHHOOOSI3aHHBIMH 3amaca, KOTOphIe 10 CHX IMOp HE MPOXOAMIN JCHCTBUTEIBHON BOCHHOU CITYKOBI;
JUIIAMH, KOTOPBIE BBIPA3SAT JKEJaHWE MPOWUTH €€ M KOTOPBIE HE TOJIekKAT O0SM3aTeNbCTBY MPOXOXKICHUS
NEHCTBUTEIHLHON BOCHHOHN CIIY>KOBI; UCIIOJIHCHUU TMEPUOAUYCCKON BOSHHOW CIy)ObI BOCHHOOOS3aHHBIMH
3armaca.

B cnydae yrpo3bl HalMOHAJILHOW O€30MacHOCTH, €CIH 3TO HEOOXOAMMO JUIs OOecIeYeHUs
BO3MOXKHOCTH BBITIOTHEHHS 3aJad, CBA3aHHBIX C IpeIHA3HAYCHHEM BOOPYKEHHBIX CHII, 0053aTeIhCTBO
BOCHHOW CITy>)KOBI 3aKIIIOYAeTCS TaKkKe B. TPOXOKICHUU JCHCTBUTEIBHON BOEHHOW CITYXOBbI ITHIIAMH,
KOTOpBIE TIOJUIEXKAT ITOMY OOS3aTENBCTBY; MPOXOXKIEHHH BOCHHOTO OOy4YEHHS BBITYCKHUKAMH BBICIINX
y4ueOHbIX 3aBeneHuil. [Ipesunent Pecryonuku [lonsmma, mo xomaraiictBy CoBeta MUHHCTPOB, OTPEIEIsCT,
MyTeM PAacIOpsHKEHUs, JaTy Hadana W TPOJOJDKUTEILHOCTh 00s3aTeNbCTBAa JCHCTBUTEIBHON BOCHHOM
CITy>KOBI, @ TAK)Ke BOCHHOTO O0YUYCHHS, YUUTHIBAS CTEIICHb YTPO3bI HAIIMOHATHLHON 0€30MaCHOCTH.

B ciydae oObBsiBICHHS MOOWIHM3AIMd W BO BpeMs BOWHBI 00S3aTEILCTBO BOCHHOW CITYXKOBI
3aKJIFOYAETCS B UCTIOJTHCHUU BOWHCKOM CIyXOBI: TUI[AMHU, TTIOJJICKAINUMH K MPU3BIBY HA BOCHHYIO CITYXKOY;
JUIIAMH, TIEPEBEACHHBIMH B 3alac, B TOM YHCJIE€ BOCHHOOOS3aHHBIMHU 3aIlaca;, BOCHHOCITYKAIUMH,
OCTaBIIMMHCS Ha [EHCTBUTENHHOW BOEHHOH ciyx0e; APYrMMHU JUIAMH, KOTOpbIE NPU3BIBAIOTCS Ha
noO0poBONIbHOM OocHOBe. IlonmpITOXKMBast, HAAO YCTAHOBHUTH, YTO TPAXKIAHCKUH JONT, KOTOPHIM SBISIETCS
3ammuTa PopuHBI — 00U ¥ TIaBHBINA JOJT BCEX TpakaaH. B ero pamkax cojepkarcs OT/CIBHBIC BUIBI
00s13aHHOCTEH B ATOU cepe, a ¢ HUMH, B CBOIO O4Yepe/ib, CBI3aHBI KOHKPETHBIC 0053aTeIbcTBA. BUIbI 3 THX
00s13aTenbCTB, WX cdepa, a TakKe TMpaBWiIa UCIONHEHUS OIPENesIIoTCs 3aKOHaMHU W JPYTUMHU
HOPMAaTHBHBIMHU aKTaMH.
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[IpuHIMIT HeHTpanuTeTa BOOPYKEHHBIX CHJ B MOJUTHYECKHX JIEIaX HETOCPEICTBEHHO CIIEAYeT U3
mososkeHuss c¢r. 26 ao63arn 2 Koncrutyuuu PIT B cmiy koroporo «BoopyskeHHble CHIBI COXPaHSIOT
HEHTpaTUTET B MONUTHUECKUX BOMPOCax [...]». [IpuHIUI HEWTpaauTeTa B MOJUTHICCKHX JeaX aapecoBaH
BOOPY)KEHHBIM CHJIaM KaK OpraHHM3alliH, a TaKKe YeIOBEYECKOro OOIIeCTBA, BOIUIOIIAIONIETO OTY
opranu3zaiuio (BOCHHOCTYKAIINX, HAXOSIIMXCS IPU UCTIOTHEHHH 00s13aHHOCTEH B BOOPY)KEHHBIX CHJIaX).

B cmygae ymoTrpebieHus CcloBa «HEUTPAIMTET», KacaroIIerocs HEO0OXOIUMOTo IeHCTBUS
BOOPYKEHHBIX CHJI, SIBJISIFOIIUXCSI TOCYAapCTBEHHOW OpraHM3anueld, peub UACT O CICAOBAaHUU NPUHIUITY
OecripucTpacThs, HE3aBUCUMOCTH OT TMOJUTHYECKOTO BO3JEHCTBHSI, UCXOISIIET0 N3BHE BOOPYKEHHBIX CHIL.
Hcnonp3oBanne BOOPYKEHHBIX CHIJI B IIENSAX, OMPEAETICHHBIX YIIOJHOMOYCHHBIMH BJACTSIMH, SBISIETCS
BUJIOM TOJHUTUKHA. HECaHKIIMOHUPOBAHHOE TNPUMECHEHUE BOOPYXKCHHBIX CHJI TaKXKe SBISCTCS BUIOM
MOJIMTUKH, HEJICraJIbHBIM HCIOJIh30BAaHUEM BOOPYXKEHHBIX CWJI JUISl JIOCTHOKCHHS TOJIMTUYCCKUX IIEICH,
MIPOSIBIICHUEM 3JIOYTIOTPEOIEHHS TTOTHOMOYUSIMH M KPaliHUM HapyIIeHHEM HEeUTpalnTeTa B MOIUTHYECKUX
BOIPOCAX.

IMpunnun HeWTpanuteTa apMun (MOJUTUICCKOTO, MAPTUHHOrO) 0003HAYAET OTPAHUUCHHE YUACTHS
BOCHHOCITYKAIIMX B OOIIECTBEHHO KU3HN: BO3MOYXKHOCTH BBITIOTHEHHS OTIPEIEIICHHBIX (DYHKIUH, YWICHCTBE
B OOIIECTBEHHBIX OPTaHU3AIMIX ¥ HEKOMMEPUECKHX MapTHEPCTBAaX, BOSMOKHOCTH CO3/1aBaTh COOCTBEHHBIC
opranuzanuu (Hamp., MpodheCcCHOHATbHBIC COM03bI). BOOpPYXKEHHBIC CHIBI Kak OOBEAWHCHHWE TpakaaH-
BOEHHOCITY)KaIlIUX O0S3aHBI COXPAHATh HEUTPAIUTET B MOJUTHYECKUX BOMPOCAX HA YPOBHE, ONPEEIIEHHOM
3akOHOM. KOHCTUTYIHS BBOAMT OOIIMI MPHUHIUI OrpaHHYCHUs] c(hepbl TONb30BaHUS KOHCTHTYIIMOHHBIMU
cB00O/IaMU W TpaBaMU, KOT/Ia OHU HEOOXOAMMEI B IEMOKPAaTHYECKOM TOCYJapCTBE JJIsl €r0 O0S30MacCHOCTH.
Cr. 31 n. 3 Koncruryumu PII ycraHaBnmmBaeT, 4YTO «OTpPaHUYEHUS OTHOCHUTEIHHO IIOJIb30BaHUS
KOHCTHUTYIIHOHHBIMHA CBOOOJAaMH W TpaBaMH MOTYT YCTaHABJIMBATHCSA TOJNBKO 3aKOHOM M TOJBKO TOTAA,
KOTJja OHHM HEOOXOJMMBI B JAEMOKPAaTHUECKOM TOCYIapCTBE IS €ro O€30MacHOCTH MM OOIIECTBEHHOTO
nopsika MO0 AT OXpaHbl OKPY’KaloIIel cpeabl, OOIIECTBEHHOTO 3/10pOBbs M OOILECTBEHHONH MOpali, MU
e cBOOOJ M TpaB APYTUX JIMI[. DTH OrPaHHYEHUS HE MOTYT HapyIlIaTh CYIIHOCTH CBOOOM M mpaB». [13, C.
64-66, 70]

Cornacno nonoxenuto ct. 1063akona ot 11 centsiopst 2003r. o BoMHCKOM ciyk0e Mo KOHTPAKTy BO
BpeMs HCIIOJIHCHUS BOCHHOHM CITy’)KOBI 1O KOHTPAKTY NPOQeCCHOHAIAM-KOHTPAKTHUKAM HENb3s: OBITh
WIEHOM TIOJNUTUYECKOW TMapTUH, HEKOMMEPYECKOrO MapTHEPCTBA, OpPraHM3allMd WM TPaKIAHCKOTO
JBIOKCHUS, KOTOPBIE CTaBAT TMepell CcoO0OW TOJUTUYCCKHE LENH; NPUHUMATh y4acTHEe B COOpaHMsIX
MOJIMTUYECKOTO XapaKkTepa, BECTH MOIUTUYCCKYHO NesATeNbHOCTh. C JHS Hadana BBITIOJHEHHS BOSCHHOU
CITy>KOBI 1T0 KOHTPAKTY MpEeKpaIaercs MpekHee YWICHCTBO MpodecCHOHaIa-KOHTPAKTHIKA B TIOIUTHIECKON
MapTHUH, HEKOMMEPYECKOM IapTHEPCTBE, OPraHM3allii WM TPaXJIaHCKOM aBxkeHuu. [Ipodeccronamam-
KOHTPAKTHUKAM HEJb3s CO37[aBaTh MPo(hecCHOHATBHBIC COO3BI U 00bEANHATHCS B HUX (cT. 1081MTHpYEeMbIX
BBIIIIE 3aKOHOB).

B cBoro ouepens, cr. 65 3akona ot 21 HosiOps 1967 r. o BceoOlIeii BOMHCKOHM 00sS3aHHOCTH
PecrryOnuku Ilonbira ycTaHABIMBAET, YTO <«BO BPEeMsl MPOXOXKIEHHUS JCHCTBUTEIEHON BOCHHOW CITY:KOBI
YJICHCTBO BOCHHOCIYXKAIIUX B TOJUTUYCCKUX MapPTUSX NPHUOCTAHABIUBACTCS. BO BpeMs MPOXOKIACHUS
JEHCTBUTEILHOM BOCHHOMW CIy’)KOBI BOCHHOCHY)KAIMe HE MOTYT MPUHUMATh YYacTHE B IEHCTBHAX
TPaXJTaHCKUX JBKCHHNA W JPYTHX TPAKIAHCKUX TPYHNIHUPOBOK IOJIMTUYECKOTO XapakTepa, HU BECTH
KaKyI0-THOO MOJIMTHYCCKYIO JCATEIbHOCTh Ha TEPPUTOPHH BOMHCKUX 4acTell (yupexaeHHit), B TOM YuClie
pactpocTpaHsITh MyOJIMKAlMK, KacaloUIUXCs IOJIMTHYECKUX BOMPOCOB. BoeHHOCTyXaiue, MpoXonsiine
NEHCTBUTEIHHYIO BOCHHYIO CIyX0y B OOMyHINPOBAaHWH, a TAK)KE€ C BOCHHBIMHU 3HAKAMH OTIUYHS HE MOTYT
MPUHUMATh yYacTHE B COOpaHUSAX MOJMTUYECKOTO XapakTepa. BOCEHHOCITyXaliue, MPOXOISIINe
JICHCTBUTEIBHYIO BOCHHYIO CIIY’)KOY HE MOTYT CO3/[aBaTh U BCTYNATh B MPO(COI03bI, HA MIPUHUMATE y4acTHe
B JICATEIILHOCTH MPOQPCOI030B, B KOTOPHIX OHH COCTOSUTA BO BPEMsI IIPU3bIBa HA BOCHHYIO CITYKOY».

[IpuHIHIT <TIOTUTUYECKOTO HEUTPATUTETa» BOOPYKCHHBIX CHJ CTall YacThI0O KOHCTUTYIIMOHHBIX
penieHnii popMBbI TOCYIapCTBEHHOTO TipaBieHus. OHaKO, OHA SBISICTCS JIMIIL (PYHAAMEHTOM, HA KOTOPOM
IoIbKHA (OPMHUPOBATHCS MPAKTHKA WCIOTHEHHS ATOTO NMPHUHIMIIA, KOTOPYIO IMOAAEPKUBACT CIIEIOBAHHE
MOJIMTUYECKOHN U MTPaBOBOH KYIbTYpE.

[TpuHIHIT TOYUHEHUS BOOPYKEHHBIX CHJI TPaXJTaHCKOMY M JIEMOKPATUYECKOMY KOHTPOIIIO H3JI0XKCH
B monokennn cr. 26 m. 2 Koncrurymum PII, B cumy koroporo «Boopyxkenusie Cuibsl [...] mommexar
rpaXJIaHCKOMY W JIEMOKPATHUYECKOMY KOHTpoJto». YcrtaHoBieHue B KoHctutryuum PII «rpaxknaHckoro u
JIEMOKPATHYECKOTO KOHTPOJIS» OBLIO CIEACTBUEM CTPEMJICHHS K KOHKPETH3AIUH B MOJIOKEHUSX OCHOBHOTO
3aKOHa JIEMOKPAaTHYEeCKMX WHCTHTYTOB M  CO3JaHHs TOCYJapCTBEHHO-TIPABOBBIX TapaHTHH X
ocymectBieHns. CyTb TpPakIaHCKOTO H JEMOKPATHYECKOTO0 KOHTPOJS 3aKIioYaeTcsi B TOM, UYTO
BOOPY)KEHHBIC  CWJIBI  JIOJDKHBI ~ TOJUICKATh TOJTHOMY TPaXXAaHCKOMY KOHTPOJIO, HO TaKxke
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JIEMOKPAaTHYECKOMY, YTO CJIeyeT IMOHUMAaTh, KaK €ro OCYIIECTBICHHE W30paHHBIM Ha BHIOOPHOH OCHOBE
MapJIaMEHTCKUM OOJILIIMHCTBOM U CO3J]aHHBIM UM IPAaBUTEIHLCTBOM, OTBETCTBEHHBIM IIE€pE]] MapIaMEeHTOM.
«JIeMOKPAaTHUECKUI KOHTPOJIb HAJl apMUEH» 0003HAYACT «IIOAUYUHECHUE apPMHUU JEMOKPATHUCCKH U30paHHBIM
MOJIMTHYECKUM BJIACTSIM rocynapcTBa» [13, €.75].

BoopyxeHHbIe crbl HE 001aJaf0T MPUBHIETHPOBAHHBIM TTOJIOKEHUEM CPElld JPYTUX OpraHH3aIluii
TOCYJapCTBa M B CBSI3M C 3TUM Ha HHX PACHPOCTPAHSIOTCS T€ e MpaBHiia, KOTOPHIM MOJYUHEHBI IPyTHe
IPaXIaHCKHUE TOCYIapCTBEHHBIC CTPYKTYPhI, & TAK)KE HE MOTYT OMHUPATHCSA HA MPHUHIHIGI, 0OSI3BIBAIOIINE
Jpyrue OpraHu3alvd. [paxJaHCKWe BIACTH PETYJIHPYIOT OCHOBBI TMOJHMTUKK 0E30MacHOCTH U
060pPOHOCIIOCOOHOCTH TOCYAapCTBa, OMPEAEIAIOT NOKTpHHY (0€30macHOCTH W 06OPOHOCIOCOOHOCTH),
OTIPEIICNIAIOT pa3Mep PacxoJoB Ha 000poHY (B TOM YHCiie BOSHHBIX). OHH OMPEACISIOT TAKKE Pa3sMEphI
(YMCTICHHOCT) BOOPYKEHHBIX CHJ, MX OOIIMH COCTaB, & TAKXKE OCHOBHBIC MPUHIUIBI MX OpPraHU3aIMU U
(yHKIMOHUpPOBaHUs. VICTIOMHEHWE BIACTHBIX M KOHTPOJNBHBIX (DYHKIMHA HaJ BOOPYKEHHBIMH CHIIAMU
OCYIIECTBIISACTCS B IEMOKPATHSIX KOHKPETHBIMH OPTaHU3AIUSAMHU C COXPAaHEHUEM KIIACCHUECKOTO Pa3/ICIICHUS
BIacTeil MEXIy TpeMs BETBIMH. 3aKOHOJATCIBHOW BIAcTH  (3aKOHOTBOPUYECTBO MO  BOMpOCaM
000POHOCIIOCOOHOCTH U TI0 BOCHHBIM BOMPOCAM), HCIIOIHUTEIBHON BIACTH (HEMOCPEICTBEHHBIH KOHTPOJIb
HaJl BOOPY>KEHHBIMH CHJIAMH), BOCHHBIE TPaBOOXPAHUTEIbHbIC OpraHbl (MPOKypaTypa U Cyn).

BeiBoObI M mepCcHeKTHBBI JajdbHeHIIMX wucciaenoBaHuii. B cratee aBTOp 0000mIaeT
aHanu3upyet HopMmbl Koncturyiun Pecrny0muku [Mosbina ot 2 anpens 1997r., 3akona ot 21 HosOps 1967T.
0 BceoOIredt BomHcKkol o0s3aHHOCTH PecnyOnuku Ilombina, 3akoHa ot 11 cenrsops 2003 1. o BoMHCKOMH
ciyk0e mo KoHTpakTy. [IpuHimnamMu GyHKIIMOHHPOBaHUS BoopykeHHbIX CHIT COTTIACHO 3aKOHOATEIbCTBY
PecnyOnuku TTonbrina sBistfoTes: 1) IPUHIAT CITY»KObI BOOPYKEHHBIX CHJI B pAMKax BBITIOJHEHUS 3a1a4, JJIs
KOTOPBHIX OHHU IMpEeAHa3Ha4YeHbl B TOCYAAapCTBE, 2) MPUHIMIN HEHTpaluTeTa BOOPYKCHHBIX CHJI B
MOJUTUYCCKUX JeTax, 3) IPUHIUI MOTIUHCHHUS BOOPYKECHHBIX CHII MPAKIAHCKOMY U JIEMOKPATUYCCKOMY
KOHTPOJTIO.

[Mpunmun  ciyx061  Boopyxkennsix Cunl B pamMKax BBIOJNHEHHS TOCYJAPCTBEHHBIX —3a/1a4
MpeaycMaTprBaeT, YTO BOCHHOCIYXKAIME OO0CCICUYUBAIOT 3alIUTy HE3aBUCUMOCTH TOCYJapcTBa W
HEJCITUMOCTH €r0 TEPPUTOPHH, ATaKXKe 0€30MACHOCTh ¥ HEMTPUKOCHOBECHHOCTh €0 TPaHMUII.

[Mpuniun Helitpamutera apMui (MOJTUTUYESCKOTO, MAPTUIHOTO) 0003HAYACT OTPAHUYCHUE YUACTHS
BOCHHOCIYKAIIMX B OOIIECTBEHHOH KU3HH: BO3MOXKHOCTH BBITIOIHEHHS OTIPEICIICHHBIX (DYHKIUH, YWICHCTBE
B OOIIECTBEHHBIX OpTaHU3AIMSIX U HEKOMMEPYECKHX IMapTHEPCTBAaX, BO3MOXKHOCTH CO3/1aBaTh COOCTBEHHBIC
opranuszanuu (Harmp., mpoecCHOHATBLHBIE COFO3BI).

CyTb rpa)JIaHCKOTO U JEMOKPATHYECKOTO KOHTPOJIS 32 BOOPYKEHHBIMH CHJIAMU TIPETyCMaTpUBAET,
YTO €ro OCYIIECTBICHUE MPUHAJICKHUT N30PAaHHOMY Ha BBEIOOPHON OCHOBE MapiaMEHTCKOMY OOJNBIIMHCTBY
M CO3/ITaHHOMY UM MPABUTELCTBY, OTBETCTBCHHOM TIEPE/T MApIaMEHTOM.

B nmemokparmdeckom rocymapctBe BoopykeHHbIE CHIBI HEe 00JIaaloT MPUBWICTHPOBAHHBIM
MOJIOKEHUEM CPEIH JIPYTUX OPTaHHU3aIMi rOCyJapcTBa M B CBSA3H C 3TUM HAa HUX PACIPOCTPAHSIOTCS TE JKe
MPaBUIa, KOTOPBIM MOMAYHHEHBI IPYTHe TPaKAAHCKHE TOCYAApPCTBEHHBIC CTPYKTYPHI, a TaKKE HE MOTYT
OTMUPATHLCS Ha TPUHIIUIIBI, 00A3BIBAIOIINE IPYTUE OpraHu3auu. [ pakIaHCKHUE BIACTH PETYIUPYIOT OCHOBBI
TIOJIUTHKU 0€30TTaCHOCTH W 00OPOHOCIIOCOOHOCTH TOCYAApPCTBA, OMPEACISIOT JOKTPHHY O€301acHOCTH U
000pPOHOCTIOCOOHOCTH, OMPEACNAIOT pa3Mep pPacXogoB Ha o000poHy (B TOM 4Hcie BOCHHBIX). OHH
OTIPEICNIAIOT TaKKe pa3Mepbl (YMCICHHOCTh) BOOPYKCHHBIX CHJ, WX OOIIMIA COCTaB, a TAaKXKe OCHOBHBIC
MPUHIIAITEI KX OpTaHU3auy ¥ (HyHKIIMOHUPOBAHHS.
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HlinoBchki P. 30poiini Cunun Pecny6uiku Ilonbina B HOpMATHBHIiH cucTemi. Y cTaTrTi aBTOp
y3arajpHIOE Ta aHaNi3ye HOpMH BilicbkoBoro mpaBa PecmyOmiku [lonpma. [Tpuanmnamu ¢yHKIiOHyBaHHS
30poiinnx Cuil BiIIOBITHO 10 3aKOHOJABCTBA €: 1) mpuHImn ciryx0u 30poiiHnx Cuil B paMKax BHKOHAHHS
3aBJaHb, IIA AKUX BOHM MPH3HAYEHI B JAep)KaBi, 2) NpUHIMI HeTpaitery 30poitaux CHI B MOTITHYHHX
crpaBax, 3) MPHHIMIT MiANOPsaKyBaHHS 30poitHMX CHII IpOMaIChKOMY 1 JAEMOKPATHYHOMY KOHTPOIIIO.
[puamun coyxOu 30poiiHux Cua B pamMkKax BHKOHAHHS [IepKaBHUX 3aBIaHb Mepegdavae, 110
BIMICHKOBOCITYKOO0BIII 3a0€3MeUyIOTh 3aXHUCT HE3ICKHOCTI JEP)KaBH Ta HEMOMIIBLHOCTI 1i TEpUTOPIi, & TAKOK
0e3MeKy i HeIOTOPKaHHICTh 1i KopaoHiB. IIpHHITUI HEHTpaTiTeTy apMii (OTITHIHOTO, MAPTIHHOI0) O3HAYAE
OOMEKEHHS y4acTi BiliCBKOBOCTYXOOBLIB y CycHiIbHOMY >XUTTi. CyTh LMBIIBHOTO Ta IEMOKPATHUYHOTO
KOHTPOJTIO 3a 30pOMHUMH CHIIaMU Tiepeadadae, o Horo 3MiHCHEHHS HAICKUTh 00paHili Ha BHOOPHIH OCHOBI
MapIaMEHTCHKOT OUTBITIOCTI i CTBOPEHOMY HEIO YPSY, BiITOBITATHPHOMY Tepe] TapIaMEeHTOM.

ABTOp 3poOHMB BHCHOBOK, IIO B JEMOKpaTH4HIM nepxkaBi 30poifHI cuiM He BOJOIIIOTH
MPUBIJICHOBAHUM CTaHOBHIIEM CEpe]] iHIIMX OpraHizaliil Aep>kaBH 1 y 3BSI3Ky 3 UM Ha HUX MOIINUPIOIOTHCS
Ti XX TIpaBUIIA, SKUM TIiATOPSAKOBAHI 1HITI ITUBIILHI ACpXKaBHI CTPYKTYpH. JleprkaBHa BiIajia peryiioe OCHOBU
TIOITHKA Oe3lekn 1 00OpOHO3JaTHOCTI JIEp’KaBH, BH3HAYa€ pO3Mip BHUTpaT Ha OOOPOHY, PpO3MIp
(uncenpHicTh) 30poiHMX Cui, iX 3arajdpHUi CKJIAJA, a TAKOXK OCHOBHI NPUHIMIM iX OpraHizamii Ta
(hyHKIIOHYBaHHS.

Kuarwuosi cioBa: 36poitai Cun PecnyOmiku Ilonpmma, BifickkoBa cCity»0a, TMPHHIWIH JTisSTTBHOCTI
30poitnux cui, HeWrpamiter 30poitHMX cui, manopsakyBanHs 30podHMX Cuin  rpomaichKkoMy i
JEeMOKPAaTUYHOT'O KOHTPOJIIO.

Shinovski R. Armed Forces of the Republic of Poland in the Normative System. The author
summarizes and analyzes the norms of military lathe Republic of Poland. Principles of functioniafy
the Armed Forces under the law are: 1) the priecifl Armed Forces service for tasks which they are
intended in the state, 2) the principle of Armeddés neutrality in political affairs, 3) the priptg of
Armed Forces subordination to civilian and demacrabntrol. The principle of Armed Forces service a
part of the public tasks provides that soldiersuemsprotection of independence of the state and the
indivisibility of their territory, a well as the ety and security of its borders. The principle pafiitical
neutrality of the army denotes the restriction dftary participation in public life. The essenckaivil and
democratic control of the Armed Forces provides ithaelongs to the implementation of the choséected
parliamentary majority and they created a goverrimesponsible to parliament.

Author made a conclusion that in a democratic stateed Forces don’t have a privileged position
among the other institutions and therefore areesltp the same rules that govern other governorgains.
State authorities regulate the policy frameworkusiée and defense of the state, determine the sfze
defense spending, the scope (number) of the ArnwedeB, their general structure, as well as thecbasi
principles of their organization and functioning.

Key words: Armed Forces of the Republic of Poland, militagyvice, principles of activity of Armed
Forces, Armed Forces neutrality, principle of Arnfearces subordination to the civiliamnd democratic
control.
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V]IK 347.998.85:061(438)

M. Grzeszczuk

Notion of a Social Organisation in Polish General
Administrative Proceedings. Chosen Aspects

The article addresses the problems posed by thennof a social organisation in general administeat
proceedings. It presents the definition of the alodrganisation in the Code of Administrative Prdiags and
presents, what a legal definition is. It was neagsto concentrate on the structure and the typlegal definitions. At
the same time attention is drawn to the many problevith the interpretation of this definition. Faprrect
understanding of the meaning of the term beingyaeal, it should focus on its structure and legaégaries that
constitute it. The author concludes that the conhoépocial organization should Change specifyirgayal and special
content and functional characteristics relevaniaddormations.

Key words. administrative proceedings, social organisatiafinition, notion.

Presentation of the scientific problem and its significance. At the beginning of the analysis of the
legal definition of a social organisation it is eesary to specify, what a legal definition is. Thenposition
of a legal definition appears to be indispensild assential for any further discussion on theomotif the
social organisation from the point of view of ttdranistrative procedure law.

Main content and justification of the study results. The issues related to the definition were
pondered by logicians, starting from Aristotle utdday. The term definition is polysemous and timesy
be understood in a number of ways, depending ondéiimition at hand. Basically, every variant of a
definition is different — nominal, real, stipulagivreporting, normal, deictic etc. The term deimtmay be
described as a statement that determines the seaaajng of the defined word or expression or glesian
unambiguous characteristic of the defined objebe ®bject of the definition is highly extensivenging
from a name to a function word [1, p. 155]. Dudhe character of the discussed notion it is necgdsa
concentrate on the structure and the types of leg@hitions. Then in the legal language one caseoke
only definitions of names, however it is noteworthgt both simple names that consist of a singlelvand
compound names that are comprised of a larger nuofbeords are defined. Hence, we shall concentrate
only on definitions of names, and the legal defonit of the social organisation with regard to the
administrative procedure law in particular.

It is noteworthy that every legal definition shouldfil certain criteria of correctness, that is to
precisely formulate the meaning of the defined arotand to indicate only the relevant features @f th
denotata of the defined name. It must be formulatedmbiguously using words that are known to its
recipient. Otherwise there might be a humber oftakiss which would complicate the analysis of a igive
notion. As it is proven further on, a paradoxicthaion is the one of the analysed legal definitaf the
social organisation.

It must be emphasized that a legal definition isrewdefinition formulated by a legislator that is
placed in a legal text and concerns a word or @nession that is to be found in a legal text. Tdwt that the
definition is in a legal text makes it a legal défon, regardless of its purpose, the reason tibeing
formulated or its structure. Due to the diversifylagal definitions it must be regarded as that pérthe
legal text in which the legislator determines hdwe word or the expression should be understoo@ In
narrower sense a legal definition is only a defnitwith a normal structure, consisting of threeneénts: a
definiendum, a combining expression and a definiergardless of its style (lexicographic, semantic,
objective). A criterion for distinguishing a legdéfinition as such is that it is placed in a noir@atact.
Apart from that a legal definition can be formuthia the legal language [2, p. 188]. Moreover thgct of
the definition is a word or an expression — defidigm — which appears in this normative act, in White
definition was placed, or in the text of anothermative act. Hence, one may conclude that by foating a
legal definition and by placing it in a legal taRke legislator attempts to provide the reader af thxt with
information that contains the meaning of the defimeord or expression. A. Malinowski observes that
because it is placed in a legal text, the definito@comes normative, which means that it imposethen
person interpreting the law a certain linguistihdédour as far as the attribution of meaning to ghesn
word or expression being the definiendum of thandesn, is concerned. W. Zieméski regards it as a
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metanorm which allows the attribution of only sunlkaning to the defined expression (definiendumj tha
was specified in the definition. The metanorm namad above refers to the way of comprehending legal
texts which fall within the scope of the use of ttedinition [3, p. 159]. There are scientists wiadidve that
the process of interpretation does not involve llegéinitions, because they are the legislator'glaxations

on how the definiens should be understood, andithaising them the legislator avoids a misinteiren

of the expressions. It seems that this view isemtitely correct, at least not as far as the amabfsthe legal
definition of the social organisation is concernébe legal provisions that include legal definigcare the
basis for setting norms of linguistic behaviour.eTinterpretation of those norms takes place betioge
interpretation of the provisions that include tligeg expression. Moreover, with regard to the dtfin of

the social organisation it appears that the ingggpion of norms including the definiendum from tagal
definition is an impossible or a very complex psxd the legal definition has not been propertgipreted.

In accordance with the legal definition of the sbadrganisation provided in art. 5 § 2 item 5 @ th
Polish Code of Administrative Proceedings [15],iaborganisations are trade, self-government, colle
organisations and other social organisations. Timaslegislator only enumerates the categoriesioest of
law that meet the criteria of social organisatid@iace the defined expression appears not onlydrléefined
element but also in the defining one, it shouldabsumed that the structure of that definition iegplihe
mistake in the form of the so-called vicious cir@&culus in definiendo). On the other hand, itynhave, as
with the structure of the definition, the form oflsect vicious circle (also called an idem pemidmistake),
which consists in that the given expression is ek both the definiendum and definiens. Therals®
another mistake in this definition, the so-callgdatum per ignotum mistake. This type of mistakeuos
when the meaning of a word is explained by mearswbrd or an expression which is incomprehenddie
the recipient. It is noteworthy that the ignotunt gmotum mistake occurs whenever there is the igem
idem mistake in the definition [4, p. 88]. Undoutiie these definition mistakes obscure the meanirtpe
notion of the social organisation and make therpnegation of this notion difficult. The legislataiid not
avoid mistakes when he introduced the legal déimibf the social organisation into the Polish Cade
Administrative Proceedings. Nevertheless, it wold desirable to explain the legislator's actionthie
context of the definition in question. The level ibfe organisational and legal complexity of social
organisations, and above all the multitude of ti@ms and purposes of their activity, make definina
very difficult task. In the present situation, witlocial organisations being so numerous and dewgjop
continually, the terminological precision of thetioa appears unachievable. Simultaneously and mbtdo
deliberately, the legislator introduced the expgmessother social organisations» into the definghgment,
as it seems in order to avoid limitation. His irtten appears to be to leave the administrative ggdings
open to a number of entities that meet the critefithe social organisation. Hence, the expressither
social organisations» should be treated as songetpositive, as a «loophole» for such entities. The
requirement of the clarity of law requires that mvelement that enters a dictionary has an accuatke
definite meaning, unless the legislator delibeyataellows vagueness. Considering this, the definitio
provided by the legislator should be regarded dibatate. However it cannot be ignored that du¢ht®
vagueness and incompleteness of the definitionchvig essential for the issue discussed here, the
definitional crises of the notion of the social angsation is ever more frequently mentioned in st
literature. What makes this problem even more cempt that apart from the notion of the social
organisation there is a wide range of expressiefeded to that term, which only serves to aggraviate
terminological problems. An example of such an egpion is a non-government organisation. Thus, the
source of difficulty is not only an attempt to deténe the scope of the legal definition of the abci
organisation precisely, but also the determinatbmnelations and comparisons of the notions of @cied
organisation» and a «non-government organisation».

Considering this, it seems essential for furthemaixation to determine the scope of use of the lega
definition of the social organisation. Specificallyis crucial that the relations between the prthaal law
on one hand and the material and the political ¢amthe other are determined. The determinatiorhef t
above-mentioned relations is no doubt vital foitHar investigation of the problem and thus it sbooé
given due importance.

The problem of the relation between the procedianaland the material law has aroused a lot of
interest and controversies which are of consider#iiiboretical and practical importance for the theuf
law. The procedural law in its narrower meaningiglestes a collection of legal provisions that govtre
procedures of state agencies and other publidemntitat have the power to execute acts in law,ithto
create and apply law. It means that the subjedtemat the procedural law is procedural actiona apecific
type of conventional actions that differ from legaitions. W. Lang points out that as far as thatiais
between the material law and the procedural lawcaneerned, it is unquestionable that both typeasoofs
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are indispensible for the functioning of legal ardend they are interconnected. However there are
controversial views on the matter and the firsthafm is that the material law is superior. It ptaes that

the procedural law is only instrumental and sulbsidin relation to the material law. This view iasled on
the classical procedure theory, which still domisdiegal science. Then there are those who argiienibst

of the procedures essential from the point of vidwhe axiology of the procedural law are procedutet

are fully autonomous in relation to the material.l&his is the so-called postclassical concepheffrocess.
The third view, considered to be the right onegdhdhat the procedural law is instrumental in utsction in
relation to the material law. However, it must ephasized that some norms and rules of the proakdur
law have or gain limited autonomy in relation taigas branches of the material law [6].

It appears that due to the notional aspect, wittiquar consideration of the legal definition diet
social organisation, the third view should be suigab Considering the last opinion as the right leaels to
the assumption that the autonomy of the procedamals limited in relation to the material law, esjally at
the notional level.

As J. Niczyporuk rightly points out, a rational @wabn is an indirect standpoint based on the
instrumentalisation of the procedural law. Makihg relation between the political administrativer land
the administrative proceedings more precise isiplesgspecially if the last mentioned viewpoint ke t
instrumentalisation of the procedural law — is &ghl The assumption that the administrative proocgsd
serve to implement the political administrative lawd the material law does not contradict the fhat
administrative proceedings gain a limited autondmyelation to the political administrative law atite
material law. Following this line of reasoning, weive at the conclusion that administrative praodegs
have secured their autonomy in relation to thetipaliadministrative law and the material law, iflp by a
broader definition of a civil service body [7].

A feature of every legal definition is that it haset of strictly defined legal texts, attributedttby
the legislator, and it is used to interpret thenmofound in them. The scope of the application tégal
definition is a specific subset of legal texts thiet the legal definition refers. This scope maydeéined
explicite by the legislator in the legal text [1, ¥59]. There is a rule that if in a given normatiact the
meaning of a given expression was specified by siehm definition, such an expression must notseslu
within that act in a different meaning. If an actwhich a legal definition was formulated has adamental
meaning for a given set of issues, the meaning gfvan expression formulated in this act should be
consistent throughout other acts concerning thiabisessues. Any deviations from this principle mbg
clearly stated in the legal text, together withtheo meaning of the given expression and the déetetian
of its scope of application and reference. In tiecture of a legal text, a legal definition maygaced in a
separate part of a normative act, called a glossaayn explanation of terms. Often, as it is theecaith the
definition of the social organisation, the defioitiis an element of an aggregate, which occurs viten
legislator places several definitions in one fotgndNormal definitions are used in reference toresgions
that are central to the legal text [1, p. 161].

The acceptance of this viewpoint gives rise toftlewing deliberations. Due to the fact that m.a
5 § 2 of the Polish Code of Administrative Procegdithe legislator uses the expression: «Whenéeer t
provisions of the Code of Administrative Proceedingention (...)» one may conclude that the legal
definition of the social organisation becomes aaitoous in relation to the political administratiav and
the material law. Since it was formulated for thepgmse of the Code, it is typical of the adminibia
procedure law. For this reason the analysis oteadlaotions, including the notion of the non-govaemt
organisation, should only mention the problem anotl discuss it in detail for the sake of retainitg t
terminological precision. Because of the mattecuised, it is advisable to emphasize the autonomous
character of the definition in question, which fe&sin narrowing the subject matter to the notidrtte
«social organisation» and the emphasis of the pgroed character of this definition, which in tundicates
the necessity to distinguish this notion from thert non-government organisation.

In view of this, one should mention the opinionttha administrative proceedings, objective
elements that refer to the purpose and activity given organisation, relevant for the interesestigated in
the proceeding, should decide on the possibiliég social organisations appear in such proceedargsnot
be used for a detailed investigation of their «amat» features. Some doctrine members believe lihat
giving the right to participate in the proceedirlye legislator does so not due to the objectiveadtar, but
due to the type of the represented interest, wisichlevant enough to be represented in the prioge{B].
This view should be discussed first of all in thenext of certain forms of the participation of sbc
organisations in administrative proceedings, anEk@slly of the participation as a participant dgioaa
party. Nevertheless it emphasizes the need toeceefanctional definition of the social organisatio
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Another issue to be solved is the genre of notthatwe use and based on what criteria their value
should be measured. In other words, what is treieatific genre», how are they justified and wéiag the
consequences of their use? Intuitively we treaionetas if they were cognitive objects, somethirgctv in
a way is discovered in the legal structure. Someinequally intuitively, we use them as tools tectide
and qualify the legal structure. Distinguishingvbetn these two points of view, they should nevéstsebe
connected, sometimes even inseparably. This isusecae come across both of them, and they both are
present in almost every research situation. Theom®texpress the existing law, a certain legalcstine
provided to us; from such a perspective notionscagmitive objects. However, notions are also #muilts
of our research and discussions, which put int@mrdrrange, interpret, and criticise the existang, and
then notions are cognitive tools. As F. Lonchamipseoves: it is impossible to resolve, which wasfitst,
and which followed, which derives from which. Prblya there is a constant circulation of the datdegfl
life and reflection on them, which means there ¢®@astant conceptualisation of the legal experigwbéch
also enters the legal life [9, p. 888]. The valtiehe notions may be measured in several ways,ishiat
terms of the correspondence between them and tisingx law, the usability for their intended
interpretation, criticism, or potential modificatiamr the cohesion of those notions [9, p. 888].r&lie a
need for a legal review so as not to be limitetheocontent of the normative structure alone, buntlude
also the mechanism of the persistence of this tstreicits influence on the social environment,hisng
complementary. As far as the legal science is aoleck it is necessary to shift attention not ordy t
unquestionable and priority tasks, but also tol#ve in real life, the legal reality, or the instascof the
confrontation between the normative structure &ed From this point of view the notions in questiplay
their role in the already mentioned circulationvibetn the experience and the reflection, they aaarls of
this circulation. Generally, it could be suggedteat a set of basic notions of the administrata, Itreated
as a whole, is consistently elaborated as a kinsbbftion to the problems that life poses in thetenaat
hand. It is noteworthy that the above-mentioneduiregqnents, that is the correspondence to the legal
experience, must be met at least in the case of ple@nomena in the actions taken by the public
administration for the society. Also the usefulnesterms of the influence on the legal life, thaldlity of
law and order and the lack mutual exclusion. Gdlyespeaking, it is suggested that some notionghef
administrative law should be purposefully and caliiy updated. This is a serious task, all the nswe
because the part of the legal order, to which thi@ns in question belong, holds a priceless deptis
values of order and humanism, which must not béated for the sake of any one-sidedly understood
postulates of the efficiency of actions. A revivglneeded, but such that would not destroy cettagh
values, which are typical for the legal structufence the demand for a review of some notionsohiy
such a review that would consolidate elementsgiicant value and develop them under new condlitio
and modify the others [9, p. 886]. The classifimatof this part of legal law implies its qualifigat in terms
of evaluation and leads to further consequenctsisphere of qualification [9, p. 890].

No doubt the remarks above can refer to the notibnhe social organisation, especially the
correlation of that notion with the notion of themgovernment organisation. Once again it appeatset
important to stress the need for some changessmrélpect, in particular considering the demancttie
lack of mutual contradictions among the notionswigeer one should not forget that the notion thatuse
has certain origins, which cannot be neglectedl, &ticertain review is required due to new tasksnew
tools at the disposal of the administration. Allstimust be taken into consideration with the curren
administration in mind, and simultaneously one mgitforget the value of humanism, law and ordéle T
notions must be adapted to the new tasks not ameabi, but consistently. This is advantageoustas i
preserves cohesion and law and order. Big changgsatbeit temporarily, cause certain notional asrdn.
[10] It seems that this pertains to the questiorihef simultaneous existence of the two notionsciaso
organisation» and «non-government organisationmeleless, due to the consequence of the assumption
the autonomous character of the definition of tbeom of the social organisation must be emphasiasd
well as the limitations that result from the contef the normative structure. Hence it is necessary
concentrate on the code definition of the socighaisation. The fact remains, however, that ther lieal
need for a review of these two notions, if only thoe sake of terminological uniformity.

Another important issue is the explanation of #mventnotion, which is vital for the problem at hand.
When determining the term notion it must be empsabihat it is a polysemous term in philosophy ind
various logical systems as well. From the semgmtiot of view notion is the meaning of a term ire th
context of a given language. Legal notions, ondter hand, are meanings of terms that are fourntden
legal language, which is used to formulate the téxhe binding law. A legal notion can be desalilve
reference to their relation to colloquial notiomglao their descriptive and evaluative charactessuining
that the colloquial notions are meanings of terssduin the colloquial language, the relation ofamplial
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notions to legal notions is the consequence ofrekaion of the colloquial language to the legaigaage.
The issue of the descriptive and evaluative charaiftthe notions is highly complex due to the peab of
contrasting the description with the evaluation[11

Analysing the term notion, we touch upon the sploéneames that appear in the expressions of the
legal language. First of all, it is necessary tmsider the features of names that the legislates us
formulate a statement in the legal language. Ttoblpm is a starting point for further analysisce&mames
are the largest part of the texts that comprisectrpus of the legal language. The object designbyea
given name is the designatum of that name. A sebjifcts denoted by the «name» [12] is attribtibeid,
and this set can be either empty or not empty. $itiss called the scope of the name, the denatafithe
name, or the set of the designata of the nameust tme emphasized that logic considers the narp&ural
and the name in singular as two separate names.ddsgnata are different — depending on the abiny
are single objects or sets of those objects. Aiipgroup of names that appear in legal textslegal terms.
The word term means here a simple or a complex néthea special meaning in a given field of scierloe
the context of the discussed field, a legal terrmé&ant here. One should not forget that all thengein a
given field are called the terminology of that ieThe typical features of a term are: it is a gaheame; its
meaning is limited to the objects from a particdlald of science; the scope of its use is alsatéchto a
given field of science; there is a special relatb@tween the terms and notions in a given fieldrms are
names for those notions; it is hermetic, which nsghat its users are related to that field; inteliconnected
with other terms within the terminological systefrtimat field of knowledge; it is unambiguous, takiimto
account the definitional method of introducing diomw, the term should be unambiguous. A legal térm
legal literature is described as a way of undeditay; in other words the meaning, of a legal nofibn
p. 153]. The term is a linguistic representatioanfe) of the notion [13]. Therefore, the «notiondénoted
by the term. However, one should remember thatistenction of a legal notion alone is not unamioigsi
in legal literature and questionable, which in tumrakes the «legal term» ambiguous. Here some vigews
legal notions: legal notions are only those whipbear in legal norms; legal notions are only thab&ch
have been coined by the legal science; legal netame the notions used to create legal norms amd th
notions used by lawyers to express a legal norergtls also a view that distinguishes between legabns
used in legal texts and legal notions used by peoglated to law. Hence, one should assume that leg
notions are the notions in legal texts, and théonetcreated by the legal science are a separatg @f
legal notions. From this perspective legal ternogglencompasses legal terms that denote legalnsosind
the terms that are repetitions of terms from noneadcts. Therefore, the legal terminology consgbf the
letter is a subset of the legal terminology coingisof the former. One should assume that legatgeare the
terms that correspond to legal notions that apipelagal text formulated in legal language [1, p41L

It is noteworthy that the interpretation problenetated to the above-mentioned definition of the
social organisation provided in the code are almonected to the argumentation based on the préncipl
«eiusdem generis» («of the same kind»). It stdtasif the legislator enumerates objects that kglmna
particular category to make the scope of a givepression, which is the name of that category, more
specific, then while evaluating and qualifying atlebjects one should omit those which bear no Bagmit
resemblance to the enumerated objects. In pratiieeule applies to the interpretation of the smns that
include such expressions as: «and other(...)» owedlsas other(...)» [14, p. 75].

Considering this, it becomes necessary to rel@&eatiove-mentioned principle to the structure of the
legal definition of the social organisation as pded in the Polish Code of Administrative ProcegdinThis
because it is impossible to ignore the fact thathe analysed provision the expression «other kocia
organisations» is preceded by an enumeration dhioespecific categories of objects that are jgintl
described as social organisations. As already meedi it seems that the legislator’s action shoeldréated
as deliberate and considered positive, and notrdagecriticism. It was also mentioned above ttg bpen
category of «social organisations» is a kind ofoplwle» for entities that meet the criteria of abci
organisations, but are not included in any of fhees$ of organisations enumerated directly in tlowigion.
The enumeration of objects in the Polish Code ofmiistrative Proceedings cannot be treated as
unnecessary or without purpose, or accidentale#ustt should be emphasized that the purpose sf thi
enumeration is to show that the «other social asgdions», mentioned after it, must bear similatdees to
the category of objects at the beginning of thanitedn. A. Bielska-Brodziak rightly observes thtite
separation of the category of designata that hgaifisant resemblance is a difficult task and épeénds on
the interpreter [14, p. 76].

Summary. It is evident for instance in the correlations loé¢ inotions of a «social organisation» and
a «non-government organisation», and in the probleomcerning the incorporation of foundations itte
category of social organisations. Therefore ituslent that to determine the content of the notérihe
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social organisation based on the code definitiore should also determine the scope of the expressio
«other social organisations». On the other hand,pbssible to determine the scope of that exfmesmly

if searching for entities that bear significanter@blance to the categories of social organisatibas are
directly mentioned in the first part of the defioit. The consequence of such an assumption isathie
evaluating and qualifying a given entity as a dociganisation one should do so only with such wehos
features are similar to those which are mentiortetthe beginning of the provision in question. Siilis
difficult to determine the scope of entities belimggto «other social organisations» without deteing the
features typical of social organisations in gendfahe incorporation into this category is possibnly if
there is a significant resemblance to the otheegmates from the definition, it cannot be done with
determining the features that create the resemébladence, the search for the structure elementbeof
notion of social organisations is going to be arcedor the features typical of these entities. rEhis no
doubt that the problems addressed here deservgefurivestigation as the above considerations do no
exhaust the wide range of issues in this researd ®ue to the formal limitations of the articlarther
research will be presented in another paper.
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I'kemyk M. IloHATTS rpomMaachbkoi oprasizanii B MoJbLCHKHX 3arajbHUX aJAMiHiCTpPaTUBHUX
npoBaxkeHHAX. OxkpeMi acleKkTH. Y CTaTTi PO3TIATAETHCS MPOOIEMH, MTOB'I3aH] 3 TOHIATTIM T'POMaICHKOT
oprasizamii B 3araJlbHUX aJMiHICTPAaTUBHUX MPOBAKCHHSX. BilMOBIMHO 10 3aKOHOJIABYOTO BH3HAUCHHS
rpOMaJICbKUMU OpraHi3amisMu € npodeciiiHi opranizaiii, caMOBpsAyBaHHs, KOJIEKTHBHI opraHi3amii Ta iHmi
rpoMazchki opramizartii (ct. 5 8 2mynxr 5 Kogekcy ammimictpatuBHoOro cymounHctsa Ilombrri). Takum
YUHOM, 3aKOHONIaBEIhb IIEPEepPaxoBYE TUTBKM KaTeropii cyO'eKTiB mpaBa, sKi BiAMOBITAIOTH HEYITKAM
KpUTEpisM TPOMAJICBKUX OpraHizaiiii. ABTOp BBaXKae, M0 CTPYKTypa IOTO BU3HAYCHHS MICTUTh JIOTiUHY
MMOMIJIKY Y BUTJISIAI TaK 3BAHOTO MOPOYHOTO Koja. Lle#t Thim moMunky BinOyBaeThbCs, KON 3HAYCHHS MTOHSTTS
HOTO TBOPIIEM ITOSICHIOETHCS 3a IOIIOMOTOIO CJIOBA a0 BHpa3sy, sKe HE3po3yMmisie il iHmmMX. B pe3ynbrarti
MOMUJIKM HaBeJICHE BHU3HAYCHHS CKOpIlIe MPUXOBYE 3MICT MOHATTS TPOMAIACHKOI 1 YCKIAAHIOE HOTOo
iHTeprpeTanito. s npaBUIbHOTO YSIBICHHSA MPO 3MICT MOHATTA, IO aHANI3YEThCs, CIi 30CepeIuTHCS Ha
HOTO CTPYKTYpi Ta IOPHINIHUX KaTETOpisx, M0 WOTO CKJIaNaioTh. ABTOP IIHIIOB BUCHOBKY, IO ITOHSTTS
IpOMajCbKO1 OpraHi3amii ciij 3MiHITH, HABiBIIM 3arajbHi Ta CHEUialbHI 3MICTOBHI Ta (YHKIIOHAJIBHI
O3HaKU MOIOHUX COIiaIbHUX YTBOPEHb. Ha maHuii yac aBTOp BBaXKae, 10 MPAaBUIBHUM € TaKe TIIyMaueHHS
TIOHATTS TPOMAJNICHKOI opraHizamii y IMOJBCHKOMY 3aKOHOIABCTBI, sike O Oyno HaOMMKEHWM IO TOHSATTS
HEYPSIIOBO1 opraHi3aliii, 110 BXXUBAETHCA Y MKHAPOAHOMY TIPaBi.

Kuro4oBi cJioBa: aJMiHICTpaTUBHE MPOBAKEHHSI, TPOMAJIChKa OpTaHi3allis, BA3HAYCHHS, TIOHSTTSI.
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I'ikemryk M. IlonsiTue 00IIeCTBEHHOI OPraHM3alMU B MOJbCKHX OOIIMX aAMHHHCTPATHUBHBIX
npousBojacTBax. OTaedbHbIE acNeKThI. B cTatbe paccMaTpuBaercsi mpoOJIeMbl, CBSI3aHHBIC C MOHITHEM
OOIIIECTBEHHOW OpPTaHM3allii B OOIIHUX aJMHHUCTPATUBHBIX MPOU3BOACTBaX. COrNIaCHO 3aKOHOAATEIHHOTO
ompenielicHUs]  OOIECTBEHHBIMH  OpPTaHW3ANMSIMH  SBISIOTCS  TpodeccHoHaIbHBIE  OpTaHHM3aIlNH,
caMOyTpaBJieHHe, KOJUICKTUBHBIC OpPTraHM3allid U JApPYyrue oOIiecTBeHHbIe opranu3anuu (ct. 5 8§ 2nyHkr 5
Kopekca aaMUHUCTPATHBHOTO CYA0Mpou3BoacTBa [lonbiim). TakuM 00pa3oM, 3aKOHOAATENh MEPEUNCIIACT
TOBKO KaTETOpUU CYOBEKTOB IIpaBa, KOTOPBIC COOTBETCTBYIOT HEUETKHUM KPUTEPHSIM OOIECTBEHHBIX
OpraHu3alui. ABTOP CUMTAET, YTO CTPYKTypa dTOTO OMPEACIICHUS COACPKHUT JIOTHUCCKYIO OITHOKY B BHIC
Tak Ha3bIBAEMOrO IOPOYHOTO Kpyra. DTOT THII OIIMOKU TPOHMCXOJUT, KOTJa 3HAYCHUE TIOHSATHUS €ro
co3jareneM OOBSCHSACTCS C TIOMOINBIO CJIOBA WIIM BBIPAXCHHsS, KOTOPOE HEMOHITHO i Jpyrux. B
pe3yibTaTe OIMMOKH TIPUBEICHHOE OTPEICIICHUE CKOpee CKPBIBACT COACP)KAHWE IMOHSATHS OOIIECTBCHHOU
OpraHU3alUU U YCIOKHAET €ro UHTepIpeTanuio. [Jig npaBUiIbHOTO MPEACTABICHUS O COACPKAHUU MTOHSITHUS
OOIIIECTBEHHOW OpraHU3aIlK CIEAYET COCPEIOTOYUTHCS Ha €ro CTPYKTYPE W FOPUAMUYECKUX KaTETOPHUSX,
KOTOpPBIE €€ COCTaBIIAIOT. ABTOP TPHUIIET K BBEIBOAY, UYTO TOHATHE OOIIECTBCHHOW OpTaHU3AINH CICAYET
W3MCHUTH, TIPUBEAS OOIIHE W CIICNHMAIbHBIC CONMep)KaTelbHble W (DYHKIMOHAIBHBIC TPU3HAKU MOJOOHBIX
collMalbHBIX O00Opa3oBaHWi. B HacTosiiee BpeMsl aBTOpP CUYUTAET, YTO NPABUIBHBIM SIBIIICTCS TaKOE
TOJIKOBAHWE IIOHATHS OOIIECTBCHHOW OPTaHM3AIlMH B IOJHCKOM 3aKOHONATEILCTBE, KOTOpPOE OBl OBIIO
OJIM3KO K TTOHATHIO HETIPABUTEIbCTBEHHON OpraHU3aIllii B MEXIYHAPOIHOM TIpaBe.

KamoueBble ciioBa: aJMHUHUCTPAaTUBHOE TPOU3BOJICTBO, OOIIECTBEHHAS] OpraHU3AIlVsl, ONPEACICHHUS,
IIOHSATHS.
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Ban on Interrogation of Priest about Facts Subject
to the Seal of Confession in Polish General Administrative Proceedings

The author has analyzed the problem of restrictimnghe principle of objective truth in adminisivet
proceedings in view of evidentiary bans. He hasemeed the concept as well as the classificaticevmfentiary bans
and the extent of their application. In the furtipart he has conducted analysis of the ban onragation of priest
about the facts that they have learned during asida. The ban on priest’s interrogation aboutfttedés he or she
found out during confession is absolute and dogspravide any exceptions. If any third part who ideatally got
access to information, contained in confessionrovided confessor during confession, the authockoled that such
persons may testify and prohibition of art. 82l Administrative Procedure Code of Poland doesappty to these
individuals. The author considers that such regaa not ethical and morally questionable, aretréfore that article
should be amended.

Key words: administrative proceedings, interrogation, priestdentiary bans, the seal of confession.

Presentation of the scientific problem and its significance. The essence of administrative
proceedings is issuing a verdict on the basis efatttual state of affairs established by the aiithaiithin
evidence activities conducted as part of the prdiogs. The rules pertaining to the way of estabiighhose
facts arise from the crucial principle in any predimgs — the principle of objective truth. The pipte
orders an authority to take any necessary stepedir to investigate a given affair and issue alieerThe
principle is elaborated upon in chapter IV moduleof the Code of Administrative Procedure (CAP)
pertaining to evidentiary proceedings [1]. Thosgufations allow each person proving his or her llega
interest to submit any motions of evidence thaldtbelp establish the actual state of affairs gtranment.

However, not always will the authority conductirg tproceedings have the power to take specific
evidence. In some cases examination of given eev&lenll not be allowed due to the introduction of
evidentiary bans into the CAP.

Main content and justification of the study results. While attempting to specify the essence and
classification of evidentiary bans in administratiproceedings, first, one should answer the questio
pertaining to the reason for the introduction ajulations banning the use of specific evidencenduthe
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proceedings. Quoting Kwiatkowski, one may assura¢ ¢lidentiary bans are legal rules that limit were
make it impossible to reach the truth, that is $talelish facts that are true, if it could interfavih the
country’s significant interests as well as socrahdlividual interests [2, p. 44].

Grzegorczyk defines evidentiary bans in a similayywnaming them norms prohibiting examination
of evidence in specified conditions or creatingif@itions in the search for evidence [3, p. 437].

On the other hand, Marszat points to the existefite@o meanings of the term «evidentiary ban». In
a narrow sense evidentiary bans mean bans on extomrof specific evidence, however, in a wide sens
evidentiary bans refer to any limitations withire tintroduction, examination and use of evidenca tase
[4, p.176].

Essentially, every evidentiary ban diminishes thances of finding the evidence, thus it is an
exception to the principle of objective truth. Asesult, bans are applied only within the scopei§ipd by
legal regulations in detail [5, p. 353].

Therefore, one may assume that evidentiary banseaoeptional in nature and constitute
compromises between various goods having priongr ahe principle of objective truth. Moreover, yhe
become two-sided, which means that on the one theayddeprive an authority of evidence and, on thero
hand, they order this authority to search for othédence that could help account for the objedtiuth [6,

p. 45].

Thus evidentiary bans are a guarantee and a corgwdyatween various socially accepted goods
and the need for establishment of the truth duttiregproceedings as well as are introduced by tisl#tor
always where the benefit arising from establishmehtthe truth might be smaller compared to the
disadvantage that could arise from examinationwsadof given evidence [7, p. 45].

In general administrative proceedings evidentiaagshare legal regulations contained in chapter IV
of the CAP, constituting specific legal structureg,means of which obtaining evidential materialthwse
of given evidence is either restricted or even {litdd. The essence of bans is based on the ngaatect
specific interests, goods and values other thanpthreiple of establishing the actual state of ia$fan
accordance with the truth.

Due to the nature of administrative proceedingssifization of evidentiary bans is not complicated.
In contrast with criminal proceedings, where regiafes pertaining to evidential proceedings constita
very complex and complicated element of the crilizase, in general administrative proceedings legal
solutions pertaining to the ways of examinationesidence, including the ones regulating the matter
evidentiary bans, appear in a much narrower range.

The basic criterion that should be accepted whilengting to classify evidentiary bans in general
administrative proceedings is the criterion of #w®pe of a given ban. Does it become an absolute ba
which does not allow for any exceptions in usingcsfic evidence, or does it become a relative dnch
does not really ban but restricts the possibilityeaching the truth?

By accepting the criterion of the scope of appilaabf a given ban one may distinguish two basic
groups: relative or absolute bans. The charaatefesture of absolute evidentiary bans is the faat they
are not subject to any exceptions, which means tthere are no legal or actual possibilities of rigki
evidence that is subject to the abovementioned bhis. group includes the ban on summoning a witness
that is unable to note and communicate his or heewations (art. 82 p. 1 of the CAP) as well &stthn on
interrogating a priest about facts that he or sigeléarned during a confession (art. 82 p. 3 oCiAP) .

Relative evidentiary bans refer to bans on usimgesevidence, however, at the same time providing
appropriate exceptions to the abovementioned Bafithin relative evidentiary bans two groups may be
distinguished. Firstly, relative evidentiary bamsciase of which the witness cannot decide by hintgel
herself about the exception to the ban. This gliogjludes the inability to be a witness due to tkedto
protect a state secret — art. 82 82 of the CARyals as the inability to be a witness due to thech&
preserve a service secret — art. 82 §2 of the CAP.

Secondly, relative evidentiary bans depending @nwfil of the interrogated person. In case of
relative evidentiary bans the witness may decidethdr a given situation is a basis for his or lesprting
to refusal to testify or answer a specific quesbowhether he or she does not have any objectindgjiven
evidence may be taken. This group of evidentianshacludes:

- the right to refuse to testify by the immediaaenfly of the party — art. 83 §1 of the CAP;

- the right to refuse to answer a specific questioa to the obligation to keep a service secrat.— a
83 81 of the CAP;

- the right to refuse to answer a specific quesfitime answer could expose the witness or hiseor h
immediate family to criminal liability, indirect daage to property or disgrace — art. 83 §2 of th&CA

- the ban on interrogation of a person using diglbcimmunity, unless the person consents to it;
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- the ban on interrogation of a party that hascooisented to it;

- the ban on summoning an expert if he or she ligestito exclusion on the basis of art. 24 of the
CAP or if he or she has the right to refuse tafiestthe conditions from art. 83 of the CAP arise

In accordance with art. 25 of the Constitutionted Republic of Poland, the public authorities i@ th
Republic of Poland must remain impartial in theiligious and philosophical beliefs as well as waotikelv,
ensuring freedom of their expression in the pulifiéc[8]. Simultaneously, one needs to note thatitodel
of separation of church and state accepted in #@uBic of Poland refers to all churches and religi
associations [9, p. 26].

The independence and autonomy of church and siateever, is not absolute in nature and does not
mean complete separation of the institutions, wiscimdirectly indicated by art. 25 of the Condiiten of
the Republic of Poland, accepting respect and gatipa for the common good as the basis for thegs®
of shaping the discussed relations [10, p.126].

An example of the relations between the state aligious associations is the protection of
confidential exchange of information taking placgidg confession. In commentaries within administea
proceedings the issue of the ban on using factghbaoriest has learned during confession haseawoaived
much attention, sometimes treated as a marginak.isehe main reason for this situation is probabky
belief that in practice the issues connected withtgation of the seal of confession do not causenany
problems, which seems to be confirmed by few jadlidecisions pertaining to the discussed topic. i,
legal regulations pertaining to the abovementioissdes undoubtedly do restrict the principle ofechye
truth.

In spite of apparent clearness of the regulationsiged by art. 82 8§82 of the CAP, the issues raise
many doubts that could be reduced to one quegtiowhom and to what does the ban refer, that itwh
does the subjective and objective scope of thddmnlike?

Due to the fact that in most cases the art. 8Zhef @AP regulations will be applied in Roman
Catholic clergymen, the reflections below will baskd mainly on the Code of Canon Law. In the Roman
Catholic Church the idea of the seal of confessias regulated by canons 983 and 984 of the CCL. In
accordance with the canons, the seal of confessimviolable and thus the confessor may not dselihe
information provided by the penitent in words ol ather way for any reason and in any situatione Th
interpreter, if he or she is present, as well asaher people who have received the informatiooualbhe
sins from the confession also have the obligatmpreserve the secret. It is absolutely forbiddemttie
confessor to use the information obtained duringfession in a way that could incriminate the perijte
even if there is no risk of the information beirigalbsed. Moreover, in accordance with canon 984f8Be
CCL, every person who has knowledge of the singessed at any time during the confession cannoituse
in any way in the outside world. The obligation geeserve the seal of confession is explained by the
Catholic Church by two kinds of goods that neebteqrotected. Those include the penitent’'s goodu{bo
penitentum) and the sacrament’s good (bonum saatdmikl, p. 68].

Quite a broad spectrum of the regulations pertginm the seal of confession indicate the great
importance of this idea as well as its absolutenegtl2, p. 532].

The canon laws have been combined with the admatiig proceedings laws, establishing a ban on
interrogation of clergymen about facts subjechdeal of confession in art. 83 §3 of the CAP.

The objective scope of the seal of confession shbaldiscussed first with differentiation between
two forms of confession: ordinary and extraordindnyaccordance with canons 959 and 960 of the @€L
ordinary confession consists in individual and gné confession, during which in the sacramentesfgnce
an authorized steward hears people’s sins, canmtrégs well as promise of at least satisfactiorg sesult of
which, through absolution given by him or her, fe®ple are absolved of their sins by God and,eastime
time, reunite with the church. One may be excuseh fsuch confession only in case of physical orahor
inability. The extraordinary form of confession mag applied only if the conditions specified in. &61 of
the CCL arise, that is if there is danger of deatti there is no time for a priest or priests tarlparticular
penitents or if it is necessary, namely, if duatarge number of penitents and not enough confessdear
each person individually in appropriate time pearigewould remain without sacramentary grace or holy
communion for a long time, not out of their ownlfabut sufficient necessity is not considered:tsewhen
confessors cannot be present due only to the fargder of penitents such as can occur on some fguestt
or pilgrimage. However, even in such a situatiom plenitent, in accordance with canon 963 of the CCL
should go to individual confession at the earlesivenience before another general confessionssitiere
is a justified reason.

Due to the issue connected with evidentiary barg the ordinary form of confession will have
application here, as this is the only form thatvpies for the obligation to keep the seal of cosifas
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From art. 82 83 of the CAP it arises that clergynsannot testify about the facts that they have
learned during confession, which means that ondseedefine the facts, the priest as well as tmdassion
in detailed analysis. The linguistic interpretatiminthe word fact in colloquial language is asstezdawith
the real existence. In accordance with Higki, «facts are any phenomena and events spedifighe and
space as past or present as well as procedurslidigciificant for procedural prerequisites» [1343].

Therefore, the linguistic interpretation does navide satisfactory results, as during confessian t
priest may obtain or provide much information otktieen and as significant as facts, however, expoess
during confession as judgment, his or her own eatadn of the facts or information provided by thiept in
the form of instruction, advice or obligation todanthe harm [14, p. 131].

Rakoczy also emphasizes the fact that evidentsirictions refer only to situations in which the
priest has learned specific facts from the peniteioiwever, this restriction does not apply in aadiion
where during confession the penitent receives fitmrconfessor specific information, including faethich
could be related to third persons [15, p. 131].

In such a situation, instead of the linguistic fptetation, the author advocates application of the
theological interpretation and assumption thatdiseussed ban pertains to any information obtathethg
confession, regardless of whether the informatias lireen provided by the confessor or the penitmiy
after that would the seal of confession be intégareorrectly [16, p. 132].

The abovementioned view requires a commentary. €amaot disagree with the first part of the
argument presented above. Limitation of the evidenban only to true statements seems not onlgtlesis
but also unfair, and, most importantly, impossibl&e priest does not have any rights, competences o
power to evaluate whether the statement given byp#nitent is real. Hence one needs to assumelthat
statements disclosed by the penitent to the comfesging confession are subject to evidence.

Definitely, the most questionable is the secontéstant, in accordance with which interpretation of
regulations pertaining to the seal of confessiomukhassume protection of any information discloaad
obtained during confession, regardless of whethleas been disclosed by the confessor or the penite
the first place one needs to note that the meredingaof the privileged status to some evidencpeeislly
in view of implementation of the principle of obje® truth, is controversial. It is caused by tlaetfthat
evidentiary bans may conceal significant, sometiengn crucial for the settlement of the case, evide
However, if, in spite of the above, the legisladecides that some values are more important theasdhrch
for the truth itself, then the prerequisites shdeddinterpreted in a narrow way, especially asdiseussed
ban has been implemented as an absolute ban,lmjetsto any exceptions [17, p. 71].

Thus one should assume that the discussed barnngeotaly to the information that the confessor
has learned from the penitent during confessiomabe of the reverse, the penitent will be obligetistify
about the facts that he or she has learned froraahessor during confession.

Another issue as significant as the establishmetiteosubject of the discussed ban is establishment
of the person to whom the discussed ban applielBat- it establishment of its subjective scope. The
disposition of art. 82 of the CAP is extended &rgymen, however, it does not attempt anywheré asisn
the case of the criminal and civil procedure, tecsy this term. In 1992 the Supreme Court ruleak %
priest is a person belonging to the Catholic Churchany other church or religious association,jmligtished
from other believers by the fact that he or shelde® appointed to organize and perform religi@nsices
[18].

Hence the ban is extended to clergymen of all imlig associations, regardless of the nature or
obligation connected with their function, if onliiet churches or religious associations work legatig
provide confessions [19, p. 173].

Analysis of the internal regulations of a given atuallows for establishing who is accepted as a
priest able to hear confession within this chulchaccordance with canons 965 and 966 of the C@L th
steward of penance may be only a priest who, aBm® ordination, has received the right to hear
confessions on the basis of the law itself or bymseof receiving suitable rights from a competenharity.

At the same time one must note that the obligatiopreserve the seal of confession pertains alsm tex-
priest, who, as a result of secularization, ha®imeca lay person. Such a person does not havéatoig
administer sacraments, however, may absolve apanstanger in the face of death. It is beyond dolodut
in such a situation an ex-priest will not be aldadstify about the facts that he or she has Ielhduging
confession either.

An issue worth attention is also a situation inahhihe person hearing the confession does not have
appropriate authorization to administer this saemtwhich might stem from the fact that the perisomot
a priest at all or is one, however, does not havepgropriate right to hear confession. Here Rakstates
that application of the evidentiary ban dependshengood or bad intention of the penitent. If themipent
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does not realize that the person to whom he oissbenfessing his or her sins is deprived of sigtaights,
then the seal of confession and simultaneouslyethdentiary ban should be preserved. However, éf th
penitent acts out of bad intentions, then themoibasis for using the protection provided by &2t.8 3 of
the CAP [20, p. 134].

Another issue is connected with whether the sealoofession pertains to a third person who has
obtained some information either by the peniteatissent, as in the case of confession in the presafnan
interpreter, or has obtained some information fitben priest or the penitent himself or herself, &l \as
whether a third person has learned the informatmmtained in the confession regardless of the tpaed
the penitent’s will. The canon law doctrine distiighes the seal of confession that should be keptvbry
person who has obtained information on the sindaled during confession in any way [21, p. 134].

However, in procedural regulations there is no that would in any way relate to the canon law
regulations within the discussed topic. Lack of angh regulations, however, does not mean thaslooeld
not scrutinize this issue, mainly due to the féett tthe legislator has accepted the seal of canfess a
value subject to legal protection. As for confessio the presence of an interpreter, one must accep
regardless of whether the interpreter is a swoofiegsional or simply a person knowing a foreigrglaage,
that such a person will always exercise the righirbtect the seal of confession. Otherwise, gpetion of
an interpreter in confession would make no senseit & difficult to imagine a penitent trusting yan
interpreter without the certainty that the sinshshe confesses during confession cannot be destlon an
authority’s demand.

As for third persons who have learned the infororationtained in the confession accidentally or as
a result of information given to them by the pemiiter the confessor, one must assume that suclnsers
may testify and the ban from art. 82 of the CAPI wit find application in relation to those persohs
accordance witke lege ferenda what the law ought to be (as opposed to whalathés), one may demand
that in such a situation the evidentiary ban berded to third persons as well, as acceptanceidémse
provided by a person who has obtained knowledgiheftopics touched upon during confession illegally
seems unethical and morally dubious. As Rusindhtlsigstates, a believer summoned as a withess faces
dilemma whether to remain faithful to the churckésvs that order him or her to protect the seal of
confession or to comply with the procedural lawuS lthe legislator should take into consideratioteipibal
danger arising from such collisions and extenddibeussed ban to third persons as well [22, p. 78].

The last element that requires a closer look isdba of confession. Jurzyk has created typology of
the notion of «confession», indicating the follog/iways in which it may be understood:

1) sacramentary confession — confession consistimglividual confession of sins to a confessor. It
can be found in the Catholic Church and some GanisEhurches,

2) confession during which admission to sins occhmmswvever, it is not sacramentary in nature
(Protestant Churches),

3) a pastoral conversation, of which confessiorsioab might be one, not necessarily dominant,
element — some Protestant Churches or some fadfahglaism [23, p. 74].

The evidentiary ban will certainly pertain to theasf understanding of confession, that is
sacramentary confession. Jurzyk, however, notdsstiwn limited understanding of this ban might giiee
to accusations of discrimination. On the other haxtending the abovementioned ban to other charahd
religious associations where only a pastoral caaten is practiced would require extending thia ba
such conversations held by priests, friars and imutise Catholic Church as well. Therefore, duramglysis
of those regulations one needs to acknowledge puchlems, especially as the way of interpretation
presented above is quite prevalent, e.g. in Ameaijigasdiction [24, p. 75].

Summary. The author has analyzed the problem of restristio the principle of objective truth in
administrative proceedings in view of evidentiargnb. He has presented the concept as well as the
classification of evidentiary bans and the extentheir application. In the further part he has docted
analysis of the ban on interrogation of priest altoe facts that they have learned during confessio

As for confession in the presence of an interpratee must accept, regardless of whether the
interpreter is a sworn professional or simply asparknowing a foreign language, that such a pewnathn
always exercise the right to protect the seal afession.

As for third persons who have learned the infororationtained in the confession accidentally or as
a result of information given to them by the pemiter the confessor, one must assume that sucbnsers
may testify and the ban from art. 82 of the CAPl wdt find application in relation to those persohs
accordance with de lege ferenda — what the lawtaiogbe (as opposed to what the law is), one mayatel
that in such a situation the evidentiary ban bemdd to third persons as well, as acceptanceidémse
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provided by a person who has obtained knowledgiheftopics touched upon during confession illegally
seemaunethical and morally dubious.
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Hoanechn M. 3aGopoHa Ha JONHUT CBAIIEHHOCTYXKUTeAs] MpPo (akTH, M0 NMOBiTOMJIeHI Ha
CHOBIii, Y MOJBCHKHX 3arajibHUX aAMiHICTPaTHBHUX mpoueaypax. BignosigHo no ct. 25 Koncrurymii
PecrryOmiku [Tomnbina, opranu qepxaBHOI BIIAAW MOBUHHI 3IHINATHCS HEYIEPEIKEHUMH Y CBOIX PEITiriiHIX
1 pimocodchKUX MEPEeKOHAHHSX, a TAKOX CBITOIVIAI, 3a0€3eUy0Yr CBOOOY X BUPAKCHHS B CYCIIILHOMY
*KuTTi. L Momens moairy mMepKBH 1 Iep>KaBU 3aCTOCOBYETHCS JO BCiX IEPKOB 1 peNiridHuUX 00'eqHaHb. Y
1992p. Bepxopuuii Cyn [lonbIi yxBanuB, 1110 CBAIICHUK K 0c00a, KA HAJICKUTh IO KaTOIUIHKOI IIEPKBH
a00 Oyab-sIK01 1HIOT IIEPKBU ab0 PENriiHOTO 00'€THAHHS, BIAPI3HAETHCS BiJ 1HIIUX BIpYIOYUX THM, IO BiH
a0o BOoHa OyJiM TpHW3HAYCHI OPraHi30BYBAaTH 1 MPOBOIUTH pPEINiriiHi ciryxom. ToMmy 3abopoHa Ha JOMUT
CBSILIEHHOCITY>KUTENS] MOLUIMPIOETHCS HA YC1 peNiriiHi 00'eAHaHHs, SKIIO TiMBKU Li IEPKBH 1 pemiriidHi
acormianii IpamioTh JeraabHo 1 3a0e31euyloTh BipyrouuM o0psin croBigi. O00B'I30K 30epiraTi TaeMHUIIIO
CIIOBiJII TIOSICHIOETHCSI KaTONMIIHPKOIO IEPKBOIO HA MPHUKJIAI ABOX BHIIB JYXOBHHX OJar, ki TIOBHHHI OyTH
3axuieHi. Bonu BrimowaoTh B cebe mupe kasrtsa (bonum penitentum) TainctBo cnosiai (bonum
sacramenti)[IpukiazoM BiTHOCHH MIX JIEPKAaBOO Ta PENIriiHUME 00'€THAHHSAMHE € 3aXUCT KOH(1IeHIIHHOT
iH(dopMaIrii, OOMiH SIKOI BIIOYBAEThCS MM Yac CIOBiAl. 3a00poHa Ha MOMMT CBAIICHHHMKA HPO (aKTH, sKi
BiH a00 BOHA Ji3HAJACA ITiJ] Yac CIOBifi, € aOCOMOTHOIO, TOOTO HE mependaydae Oyab-IKUX BHHATKIB. A 1€
O3Hayae€, MO0 HE ICHYE KOOHHUX IOPUAWYHUX a00 (QaKTHUYHHX MOKIMBOCTEH OTpHUMaHHS MOKa3iB, SKi €
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MIpeAMETOM BHINEBKa3aHoi 3a0opoHu. I]o cTocyeThcs TpeTix 0ciO, SIKi BHITAIKOBO OTPHUMANN JOCTYI IO
iH(popMaIlii, 110 MICTHUThCS B CIHOBiII a00 HaAaHOI AYXIBHHKOM IIiJ 4Yac CIOBIiJi, TO 3a BUCHOBKOM aBTOpa
Taki 0cOOM MOXXYTh BHCTYNATH CBiAKaMH i 3a00poHa cT. 82 AnMiHICTpaTUBHOTO MPOLECYATFHOTO KOJEKCY
[lonpmii Ha HUX HE MOUIMPIOETHCS. ABTOP BBaXKae€, MO TaKe PETYIIOBaHHA € HE CTHYHHM 1 MOpajlbHO
CYMHIBHUM, a TOMY Yy BKa3aHy CTaTTIO Ma€ OyTH BHECEHO [OTOBHEHHS, sKe O mommmpuia 3a00poHy
pPO3TOJIONTYBATH TAEMHHMITIO CIIOBiI 1 Ha TPETIX OCiO.

Kuaro4osi cjioBa: agMiHICTpaTHBHE CYIOUYMHCTBO, IOMUT, CBAICHHOCTYKUTEIb, TAEMHHLIS CIIOBII.

IMomiecust M. 3anper Ha JONPOC CBAIIEHHOCIY:KUTEAs 0 (paKTax, KOTOpPbIe COOOIIEHbI HA
HCIOBEIU, B MOJbCKHX OOIIMX AJIMHHUCTPATHBHBIX mpoueaypax. B coorBerctBuu co cT. 25
Koncturyrun  PecniyOnuku  Ilonmbinma, opraHbl  TOCYJapCTBEHHON  BJIAaCTH  JIOJDKHBI  OCTaBaThCS
OeCnpHCTPaCTHBIME B CBOMX PEIMTHO3HBIX M (PUIOCOPCKUX YOSKACHHAX, a TaKKe MHPOBO33PEHHH,
obecrieunBass CBOOOMY WX BBIPAXEHUS B OOIIECTBCHHOW JKM3HH. OJTa MOJETL Pa3lClICHHS ICPKBU U
rocy/lapCTBa MPUMEHSIETCS KO BCEM IEPKBSIM W PEIMTHO3HBIM OObEAMHEHUSIM. [IpUMEpOM OTHOIICHUI
MEKIYy TOCYIapCTBOM M PEIUTHO3HBIMH OOBCIMHCHHUSAMH SIBISETCS 3alllUTa KOH(UACHIIHATLHOM
uHpopMaluid, oOMeH KOTOpOM HpOMCXOAuUT BO BpeMs ucrnoBenu. B 1992 r. Bepxosubiii Cyn Ilosbinu
MOCTaHOBHUJI, YTO CBSINECHHUK KaK JIMIO, NPUHAISKANIEe K KaTOJMYSCKOW INMEPKBU HIH JIIO0O0W Opyroif
[EPKBU WK PEJTUTHO3HOMY O0BEINHEHHUIO, OTIHYAETCS OT APYTHX BEPYIOIIMX TEM, YTO OH MJIM OHA ObLIH
Ha3HAa4YeHbl OPraHM30BBIBATL W IPOBOAWTH PEIUTHO3HBIC CIOyxObl. IlosToMy 3amper gompoca
CBSIIICHHOCITY)KHUTEIISl PACHPOCTPAHSICTCS Ha BCE PEJIUTHO3HBIC OOBCIMHEHHS, €CIIH TOJBKO IIEPKBH H
PETUIHO3HbBIE aCCOIMAIMKA PAbOTAIOT JIEradbHO M MPOBOAAT 00psia ucroBeau. OOA3aHHOCTh XPAHUThH TAWHY
UCIOBEIM OOBSICHIETCS KAaTOIMYECKOW IIEPKOBBIO HAa IMPHUMEPE JABYX BHIOB JYXOBHBIX OJiar, KOTOPHIC
JOJDKHBI OBITH 3amuinensl. OHU BKIIIOYAIOT B ce0st MCKpeHHee packasuue (bonum penitentum ranHcTBO
ucnosean (bonum sacramentiBamnper Ha HOIpoc CBAMICHHHKA O (paKTax, KOTOPHIE OH MIIM OHA Y3HAIH BO
BpEMsI HCIIOBEIH, SBISCTCS abCONIOTHBIM, TO €CTh HE MPEAyCMATPUBAET KaKMX-THOO MCKIIOUCHHUH. A 3TO
3HAYUT, YTO HE CYNIECTBYET HUKAKUX FOPUIUYCCKUX HIU (DAKTHYECKUX BO3MOXKHOCTCH IONyYEHUSI
JI0KA3aTeNIbCTB, KOTOPBIC SBIISIOTCS IMPEAMETOM BBIIICyKa3aHHOTO 3ampeTa. OTHOCHTENBFHO TPETHHX JIHIL,
KOTOpPBIC CITyYaiHO MOJYYHIH JOCTYI K WH(OPMAIUH, COMEPKAIIEHCS B MCIIOBEIN WM TPEI0CTaBICHHON
JYXOBHHUKOM BO BpEMsI MCIIOBEIH, TO IO 3aKIIOUEHHIO aBTOpa TaKHe JIMI[A MOTYT CBHICTEILCTBOBATH M
3anper cT. 82 AJIMHHHUCTPATUBHOTO MPOIIECCYaTbHOrO Kojaekca [lonblik HE paclpoCTPaHsICTCs Ha HUX.
ABTOp CUMTAET, YTO TAKOE PETyJHUPOBAHKE SABIAETCSA HE STUYHBIM M MOPAIbHO COMHUTEIBHBIM, a TIOTOMY B
YKa3aHHYIO CTAaThIO JOJUKHBI OBITh BHECEHBI JIOMOJHEHMS, B COOTBETCBHHM C KOTOPBIMHU 3alpeT pasrjaiiaTh
TaifHy MCIIOBE/IN BO3JIarajics Obl M Ha TPEThH JIHIIA.

KawoueBble ¢ji0Ba: aIMHIHUCTPATHBHOE CYIOMPOU3BOICTBO, JOMPOC, CBAIICHHOCTY)KUTENb, TailHa
HCIIOBE/IH.
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