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V]IK 349.22
1. Axywes

TpynoBuii 10roBip sIK migcTaBa BHHUKHEHHS TPYAOBHX NPABOBIHOCHH

CraTTs MPUCBSIYCHA aHAII3Y TPYIOBOTO JOTOBOPY SK (hOpMU peatisallii mpaBa Ha MpaIfto Ta MiCTaBH
(ropuauuHOTrO (haKTy) BHHHMKHCHHS TpPYIOBHX MPABOBIMHOCHH. PO3MISHYTO 0OCOONHUBOCTI MPOIEIypH
YKJIaICHHS TPYIOBOIO JOrOBOPY Ta HOro o(OpMJICHHS 3alie)KHO BiJ TPyaoBoi (QYHKII, sKy Oyze
BUKOHYBATH MpariBHUK. OOIpyHTOBaHO BUCHOBOK, IIIO ITiJICTABOI0 BUHUKHEHHS TPYAOBUX MPABOBITHOCHH €
TPYZOBHIA JOTOBIp, HE3aJIEXKHO BiJl fioro popmu 1 Buay. OOHi€I0 3 000B’ I3KOBUX YMOB TPYIOBOTO IOTOBOPY,
0e3 SIKO1 TPYIOBHUI TOTOBIp HE MOKE BBAXKATHUCS YKIIAICHUM, € BKa3iBKa PO TPYIAOBY (PYHKITiIO MpaIliBHAKA
BignoBiaHo 10 Knacudikaropa npodeciit. OdhopMieHHs TPYIOBOrO TOTOBOPY BiOYBa€THCS MUIIXOM BHAYi
HaKa3zy, y SKOMY 3a3HAYaeThbcs IOCalla, Ha Ky NPU3HAYAETHCS TPAIiBHUK, a00 poOoTa, SKy BiH Oyze
BUKOHYBaTH

Kuawo4ogi ci1oBa: mpaBo Ha Mpairo, TPYIOBHH TOTOBIp, TPYAOBI MPaBOBITHOCHHH.

IMocTanoBka HaykoBoi mpodiemMu Ta ii 3HavyeHHs. [Ipans € mPUPOTHOIO 3JATHICTIO JIIOJWHU 1
HEOOXITHOIO YMOBOIO ii JKATTS. 3aBISIKM TIparli JIFOJAWHA CTBOPIOE MaTepialibHI MIHHOCTI, IO 3a0e3MeuyIoTh
HaJIe)KHE iCHyBaHHs 1js Heil Ta 11 poxaunn. Crarrtsa 43 Koncrutynii YkpaiHu 3akpiIUIO€ MpaBo Ha IPALIio
KOXKHOTO, <dII0 BKJIFOYA€ MOKJIMBICTh 3apo0isaTH co0i Ha XKUTTS Mpalero, sIKy BiH BUTbHO oOupae abo Ha sIKy
BIJTBHO TIOTOJIKYEThCS. JlepkaBa CTBOPIOE YMOBH IS TOBHOTO 371MICHEHHS TPOMaiHAMH IpaBa Ha Iparo,
rapaHrye piBHI MOXIIMBOCTI y BHOOpI mpodecii Ta poxy TpymoBoi AisimHOCTI» [1].

BononinHS Ta BUKOpHUCTaHHS 3JaTHOCTI JI0 Mpali € NPUPOJHUM 1 HEBiJ €EMHHM IPAaBOM KOXHOI
mroanHu. Peanmizamis nporo mpasa BigOyBaeThCsl Pi3HUMH CIoco0aMH, SIKi MAlOTh CBOIO OCOOJIHMBY NPaBOBY
(hopMy Ta XapaKTEepPU3yIOTh 0CO0Y sIK 3aiHATY. 3akoH YKpainu «[Ipo 3alHATICTh HaceAeHHI» y 1. 74. 1cT. 1
3a3Haydae, M0 3alHATICTh — I «HE 3a0O0pOHEHA 3aKOHOJIABCTBOM [isUIBHICTH 0Ci0, TOB'A3aHa i3
3aJI0BOJICHHSM 1X OCOOHMCTHX Ta CYCHUIBHHX MOTpPe0 3 METOI olepKaHHsS aoxony (3apoOiTHOI miatH) y
rpomioBiii abo iHmI#M ¢dopmi, a TaKOX MISUTBHICTh WICHIB OAHIET CiM'i, sAKi 3MIHCHIOIOTH TOCIIOIAPCHKY
IIsITBHICTE 200 TPaIioloTh y CYO'€KTIB TOCIOAApIOBAaHHS, 3aCHOBAHMX Ha iX BJIACHOCTI, Y TOMY YHCII
Oe3ormratHO» [2].

Ha cporomHi MO>kHa BUAUIATH TaKi OCHOBHI IUISIXH peati3allii rpoMajiHaMy IIpaBa Ha MPaIfio: BCTYI
y TpPYAOBI TPaBOBINHOCHHH, BHKOHAHHSI pPOOOTH 3a IHMBUIHHO-TIPABOBHUMH JIOTOBOPAMH; 3aWHSITTS
HiANPUEMHHULIBKOIO AISUTBHICTIO; caMO3aiHATICTE Towlo. [IpoTte, HalbIbI momupeHoo GpopMoro 3aiHATOCTI
HACEeJICHHS 3aJIUIIAETHCS HaiiMaHa Mmparls, TOOTO peasi3allisl mpaBa Ha MPaLio BiAOYBAETHCS LUIIXOM BCTYILY
0Cco0H y TPYIOBI TTPABOBITHOCHHH.

3MiHN y 3aKOHOJABCTBI IIOJ0 MOPSAAKY JOIMYCKY MpaIliBHAKA A0 POOOTH Ta BHIYUYCHHS HOPMH IIPO
NPE3yMIILII0 YKIaJeHHsI TPYAOBOIO JIOTOBOPY Y 3B'A3KY 3 (PaKTHYHHMM JOITyCKOM HpaliBHHKa 10 poboTH,
3aMIIEHHsT BaKaHTHUX TI0CaJ 3a KOHKYPCOM, BIJICYTHICTh y CICMIAIBHUX 3aKOHaX HOPM TIPO YKJIaJICHHS
TPYIOBOTO JIOTOBOPY BUMAraroTh 3 SICYBaHHS CYTHOCTI TPYZOBOTO JOTOBOPY SK IOPHANYHOTO (aKTy i
MiicTaBM BUHUKHEHHS TPYAOBUX MPAaBOBITHOCHH, IO 1 00YMOBIIIOE aKTyalbHICTh AOCIiIKEHHS.

AHani3 gociaimkensb ni€i nmpodJjemu. [lutanHs peamizamii mpaBa Ha MpaLio HUIIXOM YKIaJCHHS
TPYIOBOTO JOTOBOPY OYJIO MPEeAMETOM IOCHTIKCHHS 0araThoX BIIOMUX BYCHHX. PO3MISIMAIOYM ITiICTAaBH
BUHHUKHEHHS TPYAOBUX MPABOBIIHOCHH, aHATI3YIOUM 3MICT HOPMAaTUBHHX aKTiB MIOA0 MPOLEIYpPH YKIaICHHS
TPYZOBOTO IOTOBOPY Ta 0()OPMIICHHSI TPYIOBHX MPABOBIAHOCHH, BACHOBKH BUYCHUX HE 3aBKIH CIIBIAaJaI0Th,
a B OKpEMHUX BHUIAAKaX MICTATh CYIIEPEYHOCTI, Ha SKi 1 Oy/1e 3BEpHYTO yBary.

@opMyJIIOBAHHA METH Ta 3aBJAaHb CTATTi. MeTor0 cTarTi € OOIPYHTYBaHHS TPYAOBOTO IOTOBOPY
SK €IMHOI MiICTaBU BUHUKHEHHS TPYJAOBUX MPAaBOBIAHOCKH. [[Is JOCATHEHHS Li€l METH CTaBUTHCS 3aBIAHHS
3'sICYBaTH 3HAYCHHS TPYIOBOTO JOTOBOPY K IOPHUANIHOTO (DAKTY, PO3KPUTH HOTO (PaKTUIHUH 1 IOPUIUTHIIMA
CKJIaJI, PO3MEXYBaTH MOPSAAOK YKIaeHH: Bl 0(pOPMIICHHS TPYIOBOTO TOTOBOPY.

Bukinag ocHOBHOro Mmarepiajgy i OOIPpyHTYBaHHSl OTPHMAHHX Pe3yJbTATIB TOCTiZKeHHS.
Yunnmnit Kopekc 3akoniB mpo mpamto Ykpainu (mami — K3mll) y 4. 2 cr. 2 nepenbauae: «IpaniBHUKH
peanizyloTh MpaBO Ha MPAIio MUITXOM YKIAACHHS TPYAOBOTO OTOBOPY PO PoOOTY Ha MiANPHEMCTBI, B
yCTaHOBi, opranizamii abo 3 ¢isndHO0 ocobor» [3]. OTke, TPyAOBI NPABOBIAHOCUHU BUHHUKAIOTH Y
pe3yabTaTi YKIAACHHS MiX POOOTOAABLIEM i MPaliBHUKOM TPYIOBOTO JOTOBOPY 3 NMPHBOAY 3aCTOCYBAHHS
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mpatii Ta ii omnaru [4, €. 16].3ak0HOIaBCTBO BH3HAE TPYAOBHUI JOTOBIp IiICTABOI0 BUHUKHEHHS TPYIOBUX
MPaBOBIIHOCHH, a OTKE 1 IOPUANYHUM (HaKTOM, 3 IKUM TOB’ S3aHO X BUHUKHEHHS.

Ha nymxy B.B.XepnakoBa, y psai BUMaigkiB Uii BHHUKHEHHS TPYIAOBHUX MPaBOBIIHOCHH 3
OKPEMHMH KaTerOpisMH MpAIliBHUKIB TOTPiOHMI ropuanunnii (pakTuuHmii) ckimax i3 HEKiTbKOX aKTiB.
IOpunnunumu eneMeHTaMu (akTHYHHUX CKIIAAIB, MOPSA i3 TPYAOBUM IOTOBOPOM, Ha HOTO IYMKY, MOXYTh
BUCTYNATH TaKi IOPUANYHI aKTU: aKT OOpaHHs Ha BUOOPHY MOCaAy; akT MIPU3HAYCHHS HA MOCAAY; aKT BCTYIY
B WICHH KoomepaTuBy (4M TOBapMCTBA, J¢ OcoOHCTa Mmpaisi € 00OB'I3KOBOK YMOBOI HJICHCTBA); aKT
HaIpaBJIeHHS Ha POOOTY MpH MpalleBIaITyBaHHI MOJOAuX (haxiBIIiB, MIATOTOBKA SKUX 3IIACHIOBANACS 3a
Jep>KaBHUM 3aMOBJICHHS, PpIlleHHS CyOy HOpO TMpaueBlIallTyBaHHA NpW HEOOIPYHTOBaHId BiIMOBI Y
MPUAHATTI Ha poboTy Too [5, ¢. 22-23].

[Toxi6HOI TOUKM 30py AOTpUMYEThCS B. A. AHIPOHOBA, sIKa BBaXKa€, 0 Y BHITAIKaX, MepeadadeHuX
3aKOHOJABCTBOM, CTaTYTHHMH TOKYMEHTaMH, TPYIOBi MPAaBOBIIHOCHHH BUHHUKAIOTH Ha MiACTaBl TPYyZOBOTO
JOTOBOPY B pe3ylibTaTi: NMpHU3HAYeHHs Ha mocagy, OOpaHHS Ha Mocady, OOpaHHS 3a KOHKYpCOM Ha
3aMIICHHAS BiIIMTOBITHOT MTOCAAH; HANPABICHHS Ha POOOTY YIIOBHOBaKCHHUM BIATIOBIIHO 3aKOHY OPTraHOM y
pPaxyHOK BCTAaHOBIICHOI 3aKOHOM KBOTH; CYZOBOTO pIllIEHHS TPO YKJIAJICHHS TPYAOBOTO JOTOBOPY;
HAaIpaBJICHHS JJIsl IPOXOKSHHS albTepHATUBHOI (HEBIHCHKOBOI) ciryx0u [6, c. 16].

I1. J1. [Tununenko Bka3sye, 1mo K3nll mepenbavae ¢pakTUYHO MBI IMiJCTABH BHHUKHECHHS TPYIOBUX
MIPaBOBITHOCHH. TPYIOBUN JOTOBIP Ta KOHTPAKT. Pa3oM i3 1M, BUCHHA 3a3HAYA€ ¥ iHII MiICTaBH, a caMe:
MPU3HAYCHHS JEP)KaBHOIO CIYXOOBLS Ha mocaxy; oOpaHHS Ha BUOOpHY Iocaxry; OOpaHHS 3a KOHKYPCOM,
HarpaBJIeHHsS Ha POOOTY MOJIOAUX (axiBIIiB; CYA0OBE PILlICHHS NPO YKJIAaICHHS TPYI0BOTO A0roBopy [7, c. 30-
124, 133,134].

B. B. €ppoMeHKO [0 TiJICTaB BHHUKHEHHA TPYAOBUX MPaBOBIIHOCHH BiAHOCHTB. YKIIAJACHHS
TPYIOBOTO JOTOBOPY (KOHTPAKTy); OOpaHHS Ha 1Mocaiay; oOpaHHs 32 KOHKYpPCOM; NPU3HAYCHHS Ha MOCauy;
MPUAHATTA Ha poOOTY MONoAMX (axiBIliB, HAIpaBIEHHS Ha pobOOTy B paxyHOK OpoHi (KBOTH), IpHiiOM
(BcTym) v WiIEHH, SKIIO YWIEHCTBO 00YMOBJIEHO 000B'I3KOBICTIO 0c0OMCTOI mpari [8, ¢. 68-78, 170].

K. }O. MenbHUK migcTaBaMd BHHUKHEHHS TPYAOBUX MPaBOBIIHOCHH, KpiM TPYAOBHX IOTOBOPIB,
BBa)ka€ aKTH NMPH3HAYCHHS Ha TOCay, OOpaHHS Ha 1MOcajly, 3aTBEpPKEHHS Ha 1OCajli, pe3yJIbTaT KOHKYPCY,
pileHHs CyIy, HapaBICHHS JCPKABHOIO CIIYKO00 3alHATOCTI Ha poOOTY 3a paXyHOK BCTAHOBJICHOI KBOTH
[9, c. 233].

Hes3Bakatoun Ha BiAMIHHOCTI y TBEpKEHHSX, CHUIBHUM JJIsl BCIX BUCHHX € BH3HAHHS TPYIOBOTO
JIOTOBOPY IMiJICTABOI0 BUHUKHEHHS TPYIOBUX MpaBoBigHOCHH. 3rigHo 4. 1 ct. 21 K3ull, «TpynoBuit 1orosip
€ yroja MK NpaliBHUKOM i BIaCHHUKOM MiJNPHUEMCTBA, YCTaHOBH, Oprasizauii abo YMOBHOBa)KEHHM HUM
opraHoM 4u ¢i3U4HOI0 0C000I0, 3a AKOIO MPAIiBHUK 3000B'SI3yEThCS BUKOHYBATH POOOTY, BU3HAYCHY LIEIO
YTOJI010, 3 MIUISTaHHSIM BHYTPIIIHBOMY TPYIOBOMY PO3IOPSIKOBI, a BIACHUK MiANPUEMCTBA, YCTaHOBH,
opranizamii abo YITOBHOBaXEHUI HUM OpraH 4d (i3udHa 0co0a 3000B'I3Y€ETHCS BUIIATYBATH TIPAIliBHUKOBI
3apo0iTHy miaty 1 3a0e3nedyBaTd YMOBM Tpali, HEOOXiIHI A7 BUKOHAHHS poOOTH, mependaveHi
3aKOHOJIABCTBOM TIPO IMPAIII0, KOJIEKTUBHUM JIOTOBOPOM 1 YT'OJIOI0 CTOPIH».

Tepmin «yroma» BxkuBaBcs y L{uBimsHOMY Komekci YkpaiHcekoi PCP, mim sikuM BU3HABaUCS <«Iil
TpOMajsiH 1 OpraHizamlii, CIpsAMOBaHI Ha BCTAHOBJCHHS, 3MiHy a00 MPUIMHEHHS LUMBIIBHUX TpaB ado
000B's13kiB» [10]. Y unnHOMy LlMBinbHOMY KOJeKCi YKpalHHU 1IeH TepMiH 3aMiHEHO Ha <«IIPaBOYUH, ITiJ] SKUM
PO3YMIIOTH [Iif0 0COOH, CIIPSIMOBaHy Ha HaOyTTs, 3MiHy ab0 MPUITHHEHHS UBIIBHUX IIpaB Ta 000B'13kiB [11].
Sk 6agmMo, 3a 3MICTOM HaBeZeHI BU3HAUYEHHS € TOTOKHUMHU.

BpaxoByloun HOpMH LMBIIBHOTO 3aKOHOAABCTBA i TPYIOBHM JOTOBOPOM BapTO PO3YyMITH Aii
mpariBHAKa 1 poOOTOmaBIs, CHpsIMOBaHI Ha HAOyTTS TPyAOBUX TIpaB Ta o000B’s3KiB. Hacmimkom
repeadadeHnX 3aKOHOABCTBOM JIiH MpaIliBHUKA 1 pOOOTOMABIII € BAHUKHEHHS TPYIOBUX ITPABOBITHOCHH.

OcobnuBOCTI BUKOHAaHHS TpydoBoi (YHKWii TpAiBHUKOM Yy TPYIOBUX IPaBOBIJHOCHHAX
00yMOBIIOIOTH Au(epeHiamio Aiid cy0’ €KkTiB, HEOOXiAHUX IUIsI BHHUKHEHHS TPYAOBHX NMpPaBOBiIHOCHH. B
OJHMX BHIIAJKaX JUI BUHUKHEHHS TPYJOBUX MPaBOBIIHOCHH JIOCTATHBO CIIIJIBHOTO BOJICBUSBICHHS
npaiiBHUKa 1 poOOTOAaBIL, a B IHIMX — mepeadadaeThcs CreliaqbHa mpouenypa (KOHKypc, BHOOpH,
MIOTO/KCHHSI, pPEKOMEH[alisi Tomo). BiacHe, HEOOXIJHICTh BUMHEHHS KOMIUICKCY [iif JJIsl BUHUKHCHHS
TPYIOBUX TIPABOBIHOCHH, 3YMOBWJIA BIAMIHHOCTI HAayKOBHX TBEP/PKCHb M0N0 IIJACTaB BUHUKHCHHS
TPYIOBUX TIPABOBITHOCHH.

AHaJti3 BHUCJIOBICHUX BYCHWMH MipKyBaHb IIOJO MiJCTaB BUHUKHEHHS TPYJOBHX IPAaBOBIIHOCHH
JO3BOJISIIOTH BHJIIJTUTH TakKi OCHOBHI TOYKHM 30py. OJHI BBa)KAIOTh MIACTABOIO JIMINE TPYIOBHH IOTOBIp
(manpukian, B. B. Xeprakos, B. A. AHApoHOBa), iHIII, 3a3HAYAI0OYH, IO IiJICTABOI0 BUHUKHEHHS TPYIOBUX
MPaBOBIIHOCHH € TPYAOBUI [OTOBip, AOMYCKAlOTh TAaKOX I1HII IJCTaBU: MPHU3HAYECHHS ACP>KaBHOTO
CITy>kOOBISl Ha Tocaay; oOpaHHsS Ha BHOOpHY mocaqy, oOpaHHsS 3a KOHKYpCOM; HallpaBJieHHS Ha PoOoTy
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Mojoaux (haxiBIiB; CYINOBE PillleHHs PO YKIAAEHHsS TPYIOBOTO AoroBopy (Hampmkmaz, I1. J1. IIuaumenko),
TPETi BBKAIOTH IO ITiICTABAMH BHHUKHECHHS TPYJOBHUX IPABOBIAHOCHH MOXYTH OyTH pi3HI 0OCTaBHHH,
30KpeMa: YKJIAJCHHS TPYJIOBOTO MOToBOpY (KOHTpaKkTy), OOpaHHS Ha mMocaiay, OOpaHHS 3a KOHKYPCOM,
MpHU3HAYEHHS Ha T0Cajy, 3aTBEPKCHHS Ha MOCaJi, TPUUHATTS Ha poOOTY MosIoaux (haxiBIliB, HAPABICHHS
Ha pobOTy B paxyHOK OpoHi (KBOTH), TIPUHOM (BCTYII) y WICHH, SKIIIO YWIEHCTBO 0OYMOBIEHO 000B'I3KOBICTIO
0coOHMCTOI Tpalli, pilIeHHs CYydy, HaIpPaBJICHHS IEP>KaBHOIO CITY>KOOI0 3afHITOCTI Ha poOOTYy 3a paxyHOK
BCTaHOBJICHOT KBOTH (Hanpukian, B. B. €promenko, K. 10. MenbHuk).

Ha wamry nymky, mepeBakHa OUIBIIICTH 3a3HAYCHUX BHITAIKIB HE € CAMOCTIHHUMH IIiJcTaBaMHU
BUHHUKHEHHS TPYJOBUX MPaBOBIJIHOCHH a CTOCYIOTHCS TPOLIEAYPH YKIIAJCHHS TPYAOBOTO JOTOBOPY, SKHU 1
Oyze miacraBoro ix BuHMKHeHHS. Hanpukian, adzan 1 4. 11.ct. 55 3akony Ykpainu «[Ipo Buiy ocBiTy»
nepeadavae, 10 IMiJ 4Yac 3aMillleHHS BaKaHTHUX T0CaJ] HAYKOBO-IIEAAroTiYHUX MPAIliBHUKIB YKIIAJICHHIO
TPYZOBOTO IO0roBOpy (KOHTPAKTY) Mepeaye KOHKYPCHHUIA BimOip, a 9. 1 cT. 43 BKa3aHOTO 3aKOHY 3aKpiILIioE,
0 KEPIBHUWK 3aKjaay BHUIIOi OCBITH 3a 3TOJ0K0 OUIBIIOCTI BiJl MOBHOTO CKJIAaay OpraHy rpoMajChKOTro
caMOBpsyBaHHS (hakynbTeTy (HaBYAILHO-HAYKOBOTO I1HCTUTYTY) 3aKjaay BHINOI OCBITH MNpH3HAYAE
KepiBHMKA (aKyjiIbpTeTy (HaBYAIbHO-HAYKOBOTO IHCTHUTYTY) Ha CTPOK JO I STH POKIB Ta YKIIAZAa€ 3 HUAM
KOHTpakT [12].

VY 3B’s3Ky 31 3MiHAMH y 3aKOHOJABCTBI psii 0OCTaBMHM BTPAaTHJIM CBOIO aKTyalbHicTh. Hampukiarn,
HampaBlIeHHs Ha poOOTy MojoAMX (baxiBI[iB Ta HalpaBJEHHS Ha POOOTY B paxyHOK OpoHi (KBOTH) Oyin
nepenbaveHi 3aKOHOJABCTBOM, IO BTPATHIIO YWHHICTH. IIpw mbOMy, MMiICTaBOI0 BHHHKHEHHS TPYIOBHX
MPABOBITHOCHHU OYB TPYJOBHIA JTOTOBIp, YKJIQJCHHIO SIKOTO TEpPEAyBajO HampaBieHHS Ha pobOoty. Humi
3akoH Ykpainu «Ipo 3aifHsTicTs HaceneHHs» y 4. 10 cr. 1 nae BU3HAYCHHS: «MOJOAWK MpAL[iBHUK —
rpOMaisSHMH YKpaiHu BikoM g0 35 pokiB, BHIIYCKHHMK 3akjiamxy mpodeciiinoi (mpodeciiiHO-TeXHIYHOT),
(axoBoi mepenBuiioi abo BUIIOI OCBITH, SIKMH Yy LICCTUMICSYHHNA CTPOK IIICHISA 3aKiHYCHHS HaBYaHHS
MPAICBIAIITYBABCS CAMOCTIHHO a00 3a HAMpaBICHHSIM 3aKJIay OCBITH YU TEPHUTOPIaTbHOTO OpraHy
LICHTPAJIBHOI0 OpPraHy BUKOHABYOI BIIAIH, 110 pealli3ye AeprKaBHY HOMITHKY Y cdepi 3alHATOCTI HaCEICHHS
Ta TPYIOBOI MIrpalrii, Ta MPOAOBKYE MPAIOBATH IPOTATOM TPHOX POKIB 3a KBamidikaiiero, sIKy BiH HaOyB
i1 Yac HaBYaHHS, B TOMY YHCIIi HE3aJIC)KHO BiJl MICIIsl IIEPLIOTO MpaleBIalITyBaHH» [2].

BiamosigHO 10 YMHHOTO 3aKOHOAABCTBA POOOTOMAaBEIb 3000B'I3aHNUH YKIACTH TPYAOBHUH 3. 0c00010,
3alpOIICHOI0 Ha POOOTY B MOPSAKY NEPEBEACHHS 3 IHIIOTO IMANMPHEMCTBA, YCTAaHOBH, OpraHizamii 3a
HOTOJUKEHHSIM MK KepiBHHKAaMH MiANPHEMCTB, YCTaHOB, opraHizamiii (4. 4 cr. 24 K3ull); BaritHuMU
KIHKaMH 1 KIHKaMmH, sIKi MaroThb AIiTeHd BIKOM JO0 TPhOX POKiB, a OJMHOKHMH MaTepsSMH — 3a HasBHICTIO
JUTHHU BIKOM J0 YOTHPHAAINMTH POKiB abo mutwuu 3 imBamigmicTio (4. 1 cr. 184 K3nll); mpariiBHHKamMu
miCIIA 3aKiHYeHHsS IX IOBHOBaXEHb 3a BuOOpHOIo mocamoro (cr. 118 K3mll); mpariBHHKOM, y pasi
HOBOPOTHOTO NPUHHATTS Ha poboty (ct. 421 K3nll) Ta iHmmmu. Y BHUNaAKy HEBHKOHAHHS POOOTOIABLIEM
3a3HAa4eHOr0 00O0B’ 3Ky, MPAIIBHUK Ma€ MPaBO 3BEPHYTHUCS IO CYIY, a CyZ, MPHU OOTPYHTOBAHOCTI MTO30BY,
30008’ s13y€ poOOTOMABI YKIAcTH TpymoBuii morosip [13]. Omke, MmiACTaBOI0 BHHHUKHEHHS TPYIOBHX
MPABOBITHOCHH y JTAHOMY BHUIAJIKy € HE PIlICHHS CYIy, a TPYJOBHA JOTOBIp, KU 3000B’ I3aHUI YKIacTH
poOoToaaBeIh 3 MPAI[iIBHUKOM 32 PIllICHHSM CYTy.

Oco0MBOCTI BCTYITY V TPYIOBI MPaBOBIMHOCHUHU CYIJIB, IPOKYPOPIB, ACPKaBHUX CITy>KOOBIIIB Ta
IHIUX OCi0, HAIIJICHUX BJIAJHUMHU IOBHOBaXXKEHHS, nependoadeHo KoHcTuTymiero Ykpainu Ta creniaTbHIMH
3akoHamu. Tak, cT. 128 Koncturyuii Ykpainu i ct. 80 3akony Ykpainu «[Ipo cymoyctpiii i ctaryc cyamis»
nepen0davaroTh, MO NPW3HAYCHHS Ha Tocamy cyami 3aiiicHioeTses [IpesmmeHToM YKpaiHM 3a KOHKYPCOM
[14].

Y 3akoni VYkpainu «[Ipo mpokypaTypy» 3a3HadeHO, IO [eHepanbHHN NPOKYpPOp MpH3HAYAE
IPOKYPOPIB Ha aJMIiHICTpaTHBHI Imocamay Ta mocaau npokypopis Odicy I'enepanbroro nmpokypopa (m.im. 3, 5
9. 1 cr. 9), a KepiBHMK MpPOKypaTypyd 3a HACHiJAKaM{ CIIEIialbHOI MEPEBIPKH, MepeabdadeHol
AHTUKOPYMIIHHAM 3aKOHOJIJABCTBOM, CBOIM HaKa30oM IpU3HAYa€e KaHAWJaTa Ha TOCaay HpOKypopa He
mizHime 30 nHIB 3 JHS OTpUMAaHHS TOJAHHS BIJINOBIMHOTO OpraHy, IO 3IIHCHIOE JHUCIUILTIHAPHE
npoBamkenus (u4. 1 cr. 35). Biamosiguuii opras, mo 3aifiCHIOE AUCIUILTIHAPHE MTPOBAIKEHHS, TIPOBOINTE
KOHKYpPC Ha 3aiHATTS BaKaHTHHX TOCAJ MPOKypopa Ha MiJCTaBl PEHTHHTY KaHAMIATIB. 3a pe3yJbTaTaMu
KOHKYpPCY BIATIOBITHUI OpraH, IO 3MiMCHIOE JTUCIMIUIIHAPHE MPOBA/DKCHHS, HAJCHIAE KEPiBHHKOBI
BIJIMOBIZIHOT TPOKYpaTypy TMOJaHHS TPO NpPU3HAYCHHS KaHJIUJaTa Ha TMOCaay IPOKypopa OpraHy
POKYpaTypH, Ha 3alHATTS BaKaHTHOI MOCaiM B SKOMY KaHAuAar moxasaB 3asBy (4. 4, 5cr. 34 3akony
VYxpainu «Ipo npokyparypy») [15].

Crartsa 21 3akony Ykpainu «[Ipo nepxaBHy cirykOy» nepeadadae, o BCTYI Ha JEPKaBHY CIIyKOy
3MIHCHIOETRCSA [UIIXOM IPU3HAYEHHS TPOMAIsSHWHA YKpaiHM Ha Tocaay Jep’KaBHOI CIykOW 3a
pesynabratamMu KOHKypey (4. 1). Ocoba, sika BCTymae Ha Mocaay JACP:KaBHOI CIyKOW Brepiie, HaOyBae
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CTaTyCy Iep>KaBHOTO CITY>KOOBITSI 3 JHS IMyOidHOro CKianeHHs Hero IIpucsaru mepskaBHOTO CIYKOOBIL, a
oco0a, sika MPU3HAYAETHCS Ha MOCaay JepP:KaBHOI CITy>)KOM TIOBTOPHO, —3 JIHS MPU3HAYCHHS Ha mocany (4. 3).

HaBeneni HoOpMM 3akoHOJaBcTBa 1€ pa3 MiATBEPMKYIOTh, LIO Ui BCTYNY Yy TpPYZOBi
MIPaBOBITHOCHHN HEOOXIAHUM € BYMHCHHS CyO €KTaMH TIEeBHOI ITOCTIAOBHOCTI [iH, SKIi B CYKyIHOCTI
MPU3BENYTh 10 BUHUKHEHHS WX MpaBoBigHocKH. [Ipr3HavueHHs Ha mocaly € 3aBepIlaIbHUM €TaroM HuX Ail
Ta IX HaJIS)KHUM O(QOPMIICHHSIM.

[Iponienypa BUMHEHHS IEBHUX il IMOA0 YKIAICHHS TpPYAOBOTO MOTOBOPY y YmHHOMY K3mll
0OMEKYEThCS 3aKPIIUICHHSAM BHMOT JHIne Iofo (opmu Tpymooro morosopy (4. 1 cr. 24), 0608’ sa3Ky
HpaliBHUKA MOJATH JOKYMEHTH, mepeadaueHi 3aKOHOAABCTBOM (4. 2 cT. 24), 3a00pOHOI0 BUMAaraTH Hpu
VKJIaJeHHI TPYOOBOTO IOTOBOPY HesAKi BimomocTi Ta mokymeHTH (cT. 25). OdopMiuserscs yKiIaaeHHs
TPYIOBOI'O JOrOBOPY HAKa30M YM PO3MOPSIKEHHIM POoOOTOAABIIA, 0 IPSIMO 3a3Ha4yeHo y 4. 3ct. 24 K3nll:
«IpaliBHUK HE MOke OyTH IomymeHud a0 poOoTu 0e3 yKIaJeHHs TPydOBOTO IOTOBOPY, OPOPMIICHOTO
HaKa3oM Y pPO3MOPS/KEHHAM BJIacHUKa a0o YIOBHOBRXEHOTO HHUM OpraHy, Ta IIOBIJIOMJICHHS
HEHTPAIFHOTO OpraHy BHUKOHABYOI BIIQJM 3 MUTaHb 3a0e3neveHHs (GopMyBaHHS Ta peaizallii Jep:KaBHOI
TIOJITHKY 3 aIAMIHICTPYBaHHS €JMHOTO BHECKY Ha 3araJlbHOOOOB' SI3KOBE JIepyKaBHE COIaIbHE CTpaxyBaHHS
PO MPUUHATTA NpaliBHUKa Ha poOOTY B MOPAAKY, BcTaHOBIeHOMY KabGineTom MiHicTpiB YkpaiHm».

3rigHo [HCTPYKINi PO MOPSIOK BENCHHS TPYMOBUX KHIDKOK 3aIlMCH TPO HAWMEHYBaHHS POOOTH,
npodecii abo mocaau, Ha Ky IPUHHATHI MPaI[iBHUK, BAKOHYIOTHCS BIAIOBIIHO 10 HallMeHyBaHHS mpodeciit
i mocan, 3a3HavyeHux y «Knacudikaropi npodeciii» (. 2.14.),a 3rigHo n. 2.4.,yci 3aucH B TPYJOBiil KHIKIT
PO NMPHUHAHATTS Ha POOOTY IMOBHHHI TOYHO BIAMOBIZAaTH TEKCTY Hakasy (posnopspkeHHs) [16]. Omxke, Haka3
(posmopsimKkeHHsT) poOOTONABIS MOBHHEH MICTHTH BiZOMOCTI IIPO TPYAOBY (DYHKIIIO MPAIliBHUKA ILIIXOM
BKa3iBKM MPO NpU3HAUYEHHs Ha nocany. [Ipu3HadeHHs Ha mocaty Cyi, IPOKypopa, AepKaBHOTO CIyKOO0BLIs
€ (akTHYHO OQOPMIICHHAM YKIaJEHOTO TPYIOBOTO IOrOBOPY, Ha MiACTaB SKOTO BHUHHMKAIOTH TPYAOBI
MIPaBOBITHOCHHH.

BucnoBku. BpaxoBytoun HaBe/ieHe BUIIE, BAPTO 3ayBAXKHUTH, IO MiACTaBOI0 BUHUKHEHHS TPYAOBUX
MPABOBIHOCUH € TPYAOBHI OTOBIp, HE3aJIEKHO BiJ Horo opmu (MUCEMOBOT UM yCHOI) 1 BUAY (KOHTPAKT,
TPYIOBUN MOTOBIp MPO POOOTY 3a CYMICHHIITBOM, TPYIOBHH JOTOBIpP MPO BHKOHAHHS THUMYACOBHX UH
ce3oHHHX poOiT). Ilpouenypa yKIaaeHHsS TPYAOBOIO JOTOBOPY MOXKE IMependavyaTd BUMHEHHS Cy0 €KTaMu
MEBHUX JiH, SIKi JIMIIE B CYKYITHOCTI MPHU3BENYTh A0 YKJIaIeHHA TPyIOBOTO noroBopy. KoxkHa oxpema xis
cama 1o co0i He IPU3BOJUTDH A0 BUHUKHEHHS TPYIOBHUX MIPABOBIIHOCHH.

Opnieto 3 00OB'S3KOBHX YMOB TPYAOBOTO JOTOBOPY, 0€3 SKOI TPYMOBHH IOTOBIp HE MOXKE
BBaXaTUCSl YKJIAaJCHUM, € BKaziBKa Mpo TPyAOBY (yHKWiIO MpaliBHUKa BiamosimHo mo Kiacudikatopa
npodeciii. OhopmiIeHHs TPYJOBOTO AOTOBOPY BiAOYBa€ThCS IUISIXOM BHIaui HAKa3y, Y SKOMY 3a3HAYa€ThCS
rmocaza, Ha Ky IpU3HA4Ya€eThCs MpaIiBHUK, a00 po00Ta, Ky BiH Oyae BUKOHYBATH.

/Icepena ma nimepamypa

1. Koucrurytis Vipainu: 3akon Big 28.06.1996. Ne 254k/96-BP // Bigom. Bepxos. Pagu Ykpaian. — 1996.
—Ne 30. —Cr. 141 (3 3miHamu).

2.TIpo 3aitHsTicTh HaceneHHs: 3akoH Ykpainu Big 05.07.2012p. Ne 5067-VI. // Binom. Bepxos. Pamu
Vipaian. — 2013. Ne 24, —Cr. 243 (3 3minamn).

3. Koxekc 3akoHiB npo npaio Ykpainu: 3ate. 3akonoMm BepxoBroi Panu Ykpaincekoi PCP Big 10.12.197%.
Ne 322-VIII. / Binom. Bepxos. Pamu Ykpaincekoi PCP. — 1971. Jlonatok no Ne 50. —Ct. 375 (3 3mMinamn).
4. Tpymose mpaBo Ykpainu. Akamemiunuit kypc / I1. JI. ITununenko, B. 5. Bypak, 3. 4. Kosak Ta iH. 3a pen.
I1. J1. IMununenka. —Kuis: Konnepn «Bugasuuuunii gim «Iu FOpe», 2010. — 536.

5. TpynoBe mpaBo: miapyunuk / B.B.XKepnakos, C.M. [Ipwmnko, O.M. Spomenko ta iH. 3a pen.
B. B. XKepnakosa. — Xapkis: [IpaBo, 2012. — 49@G.

6. Auaponosa B. A. IOpuauuni ¢aktu y TpyAoBoMy IpaBi YKpainu: aBToped. IUC. ... KaHA.. IOPHI. HAYK:
crmen. 12.00.05 B. A. AuaponoBa. —Opneca, 2014. — 2@.

7. Mumunenxo I1. . ITixcTaBu BUHUKHEHHS 1HAMBIAYyadbHUX TpynoBux npasosigHocuH / I1. JI. [Tununenko.
— Kuis: 3nanns, 2003. — 14G.

8. €promenko B. B. ITixcTaBy BUHHKHEHHS TPYIOBUX IIPAaBOBIIHOCHH: IHUC. ... KaHA. fopuI. Hayk : 12.00.05 /
B. B. €promenko; HamionansHa opunnuna akanemis Ykpaiau im. 1. Myaporo. — Xapkis. 1998. — 193.

9. Menbhuk K. FO. IIpoGiieMu mpaBoBOro peryiitoBaHHS TPYAOBUX BiIHOCHH CIIY>KOOBI[IB IPaBOOXOPOHHUX
oprasiB: MmoHorpadis. — XapkiB: XapKiBChbK. Hall. YH-T BHYTp, ciipaB, 2009. — 36(@.

10. HuBineHuii koxeke Ykpaincekoi PCP: komeke Bix 18.07.1963. Ne 1540-VI [EnextponHuit pecypc]. —
Pexxum noctymy:https://zakon.rada.gov.ua/laws/show/1540-06.

77



Icmopuxo-npasosuii uaconuc. — 2020. — Ne 1 (15)

11.TluBineamii Komexe Ykpainu: komekc Big 16.01.2003p. Ne 435-IV [Enexrtponnuuii pecypc]. — Pexum
moctymy: https://zakon.rada.gov.ua/laws/show/435-15 .

12.TIpo Bumy ocity: 3akoH Ykpainu Bix 01.07.2014p. Ne 1556-VII [Enextponnuii pecypc]. — Pexxum
nocrymy: https://zakon.rada.gov.ua/laws/show/1556-18.

13.TIpo npakTHKy pO3MIsILy CyAaMu TPYAOBUX CIIOpiB: nmocTanoBa Ilnenymy BepxoeHoro Cyny Ykpainu Big
06.11.1992 p. Ne 9 |[Emexrpomnumii pecypc]. — Pexum mocrymy: https://zakon.rada.gov.ua/
laws/show/v0009700-92.

14.TIpo cymoycrpiii i cratyc cyanis: 3akon Yipainu Bix 02.06.2016. Ne 1402-VIII [Enexrpornuii pecypc].
—Pexxum gocrymy: https://zakon.rada.gov.ua/laws/show/1402-19.

15.TIpo mpokyparypy: 3akoH Ykpainu Big 14.10.2014p. Ne 1697VIl [Enekrponnuii pecypc]. — Pexxum
nocrymy: https://zakon.rada.gov.ua/laws/show/1697-18.

16.I1cTpyKiii Mpo MHOPSAOK BEACHHS TPYAOBUX KHHXKOK. 3aTBEPIKEHO Haka3oM MiHicTepcTBa mpairi
VYkpainu, MinicrepctBa roctunii Ykpainu, MiHICTepCTBa COLIANBHOTO 3aXHCTy HaceleHHs YKpaiHu
20.07.199%. Ne 58 [Enextponnuii pecypc]. — Pexxum nocrymy: https://zakon.rada.gov.ua/laws/show /z0110-
93.

SAxymes U. TpynoBoii 10roBop Kak 0CHOBaHHE BO3HHKHOBEHHS TPYAOBBIX NPABOOTHOIICHMIA.
CraTpsl TIOCBSIIIEHA aHANU3y TPYIAOBOTO JOTOBOpa Kak ()OpMBI peann3aluy MpaBa Ha TPYA W OCHOBAHHS
(ropuauueckoro (akra) BO3HHMKHOBEHHS TPYAOBBIX MpPaBOOTHOIICHWHA. Ha OCHOBaHMM aHalM3a HOPM
Kopmekca 3akoHOB 0 Tpyae YKpauHBI CAeTaH BBIBOA O HEOOXOAWMOCTH pa3rpaHUYCHUS] 3aKITIOUCHHS
TPYZOBOTO JOTOBOpa MU €ro o¢popMileHHA. 3aKIOUYeHHE TPYAOBOIO JOTOBOPA MOMKET MPOUCXOIUTH B
pe3ynbTaTe MOCTHXKCHHS COTJIACHS O BBIITOJIHEHUH PAa0OTHI WITH (DAKTHIECKOTO JOITyCKa paboTHHKA K padoTe,
a MOKET MpeTycMaTpUBaThCsl HAIMYME FOPUIMYECKOTO cocTaBa (HampuMep, KOHKYPCHBII 0TOOp, n30paHue
Ha JOJDKHOCTh M T.1.). OQopMiieHHE TPYAOBOTO JOrOBOpa MPOUCXOAMT IyTEM HW3AaHHUS MpHKa3a WU
pacTlopsbKeHHsT 0 TMPUHATHU Ha paboTy WM Ha3HadeHHUs Ha JOJDKHOCTE. OOOCHOBaH BBIBOA O TOM, 4TO
OCHOBaHHEM BO3HHUKHOBEHHS TPYJIOBBIX IPABOOTHOIIECHHUH SBISETCA TPYAOBOH JOTOBOP, HE3ABUCHMO OT €T0
(dopMbl (TMCHMEHHOW WM YCTHO) M BHIAa (KOHTPAKT, TPYAOBOH JAOTOBOpP O pabOTe MO COBMECTHUTEIBLCTRY,
TPYJOBOW JIOTOBOpP O BBITIOJIHCHUM BPEMEHHBIX WM CE30HHBIX paboT). OMHUM U3 00s3aTeNIbHBIX YCIOBHI
TPYAOBOTO JOTOBOPa, 6€3 KOTOPOTO 3TOT IOTOBOP HE MOXKET CUUTATHCS 3aKIIOUYCHHBIM, SIBIIIETCS YKa3aHHE O
TpyZnoBo#H (hyHKIMH paboTHHKa B cooTBeTcTBHM ¢ Knaccudukaropa npodeccuit. Odhopmiienne TpyaoBoro
JOTOBOpa MPOMCXOJUT IIyTeM H3JaHMs TpHKa3a, B KOTOPOM YKa3bIBaeTCsl IOJKHOCTh, Ha KOTOPYIO
Ha3HayvaeTcs pabOTHUK, WU paboTa, KOTOPYIO OH OYIET BHITOTHSTE.

KuioueBble ¢JI0Ba: MPaBO Ha TPYH, TPYAOBOIl TIOTOBOP, TPYAOBHIE MPABOOTHOIICHHMS.

Y akushev |. Contract of Employment asa Basisfor labor Legal Relations. The article deals with
the analysis of the employment contract as a fofmealization of the right to work and the legattfaf
labor legal relations emergence. Based on the sisady the norms of the Labor Code of Ukraine,ab#or
draws the conclusion about the need to distingbetiveen concluding the contract of employment &nd i
execution. The conclusion of an employment contnaay occur as a result of an agreement to perfomes
work, the actual admission of the employee to workt may imply the presence of the legal procedueg
competitive selection, election for the positioig.e The employment contract is executed by igsu@n
order or instruction on hiring or appointment te tposition. The article substantiates that thesbasi
employment is an employment contract, regardlesissdiorm (written or oral) and the type (contraah
employment contract for part-time work, an emplogpineontract for temporary or seasonal work). One of
the mandatory conditions of the contract of emplegtris an indication of the employee's job functiom
accordance with the Classifier of Occupations. Wtht the contract of employment cannot be conside
as such that has been concluded. The employmemtacons executed by issuing an order stating the
position to which the employee is appointed ontioek he will perform.

Key words: right to work, employment contract, labor relagon
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